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Current Lopics. 


Judge Gaynor’s decision in the case of 
Sheriff Guden, of King’s county, raises one of 
the most interesting questions that have been 
before the courts of this State for a long time. 
That question is simply whether or not under 
the Constitution, a governor has the right to 
remove an elective officer for offenses commit- 
ted prior to entering upon the duties of his 
office. Justice Gaynor holds that he has not 
this power, that he can only remove an officer 
for offenses committed in office. We think 
that Judge Gaynor is wrong and Governor 
Odell right. The power of removal which 
the governor has in the premises is conferred 
by section I of article 10 of the State Constitu- 
tion, which reads: “ The governor may remove 
any officer in this section mentioned, within the 
term for which he shall have been elected ; giv- 
ing to such officer a copy of the charges against 
him, and an opportunity to be heard in his de- 
fense.” This language is clear and unequivo- 
cal; the governor’s power is absolute. What 
the nature of the charges must be is nowhere 
in the organic law specified. The officers men- 
tioned in the said section are sheriffs, county 
clerks, registers and district attorneys. The 
only qualifying clause of the grant of power 
is that which directs the governor, before tak- 
ing action, to notify the accused official in order 
that he may explain and disprove the charges, 
if possible. This is precisely what Governor 
Odell did in the Guden case. We find our- 
selves unable to agree with Judge Gaynor in 
the contention that this interpretation of the 
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Constitution makes of the governor a dictator 
and of our form of government a despotism. 
He is accountable for the proper exercise of the 
power granted him to the people of the State. 
We do not think his action is reviewable by 
the courts. Let us suppose a case in which an 
elective officer of the class referred to in the 
section were found, after election, to be a 
felon who had never been restored to citizen- 
ship. Could not the governor remove him? 








We have heretofore adverted to the fact that 
the term for which John Clinton Gray was 
elected an associate judge of the Court of Ap- 
peals, will expire with the current year, and 
have urged his renomination by both of the 
great political parties this fall, in order that the 
State may make absolutely certain his retention 
on the bench of the great tribunal of which he 
has been a member for nearly fourteen years. 
In addition to the convincing reasons adduced 
why such a course should be taken, the follow- 
ing excellent article from the New York Sun 
of March twelfth is of peculiar interest and 
importance : 


Whichever political party may succeed in the State 
election in November next, there is one thing which 
should be done by both parties, and that is, to 
nominate for associate judge of the Court of Ap- 
peals and to re-elect to office the present incumbent, 
whose term expires at the end of this year, John 
Clinton Gray. And this nomination should be made 
by Republicans and Democrats alike, irrespective of 
party or of partisan motive, because of the conscien- 
tious and faithful service rendered to the State by 
Judge Gray in the many years throughout which. he 
has already adorned that bench. He has given 
fourteen consecutive years to the public service, and 
the question of his re-election now comes before the 
people. 

Judge Gray is in the prime of life, and has many 


| years before him in which he can continue the great 


and good judicial work which he has already done. 
Able, impartial, intellectual and of the highest per- 
sonal character, he certainly deserves re-election! 
The Court of Appeals is not only the court of last 
resort, the decisions of which are final, but above 
and beyond that, it is a court which has merited and 
which has received the regard and admiration not 
only of the bar, but of the general electors, because 
it has upheld the safeguards of the State Constitu- 
tion and has firmly adhered to the preservation of 
our organic instrument of government. And no 
man on that bench more fully deserves the recogni- 
tion of his merits than does Judge Gray. His 
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opinions are of the best type, strong and just, re- | 


markable for their wealth of legal learning and for | 
accurate discrimination when nice points of law are | 
involved. Moreover, they are clear and lucid, and 
written in pure and correct English — virtues which | 
do not always accompany high ability on the bench. 

If we look over the list of judges of the Court of | 
Appeals since the Corstitutional Amendment of 1869 | 
we find that in every instance during all this period 
of time — during the whole history of the court as 
at present constituted—every judge has been | 
nominated by both parties who could have been so | 
renominated, except Judge Francis M. Finch, who | 
preferred not to be re-elected, because, in the event | 
of such re-election, he would only have had about | 
one year to serve before reaching the age limit which | 
would have compelled his retirement. 


Sanford E. Church, William F. Allen, Martin 
Grover, Rufus W. Peckham and William C. Ruger 
died during their respective terms of office. Charles 
J. Folger resigned in 1881 during his term of office. 
Theodore Miller retired in 1886 because he had at- 
tained the Constitutional limitation of age, and 
George F. Danforth retired in 1889 from age limita- 
tion. Rufus W. Peckham (the second) resigned in 
1895 during his term of office upon being appointed a 
justice of the Supreme Court of the United States. 

But the only three judges of the court — aside from 
Judge Finch, whose case we have explained — who 
could have been renominated by both parties, were 
Charles A. Rapallo, Charles Andrews and Robert 
Earl, and they all were not only renominated by both 
parties, but were practically unanimously re-elected. 

Charles A. Rapallo, who was elected a judge of 
the Court of Appeals in 1870 at the age of forty-seven 
years, served a full term, and in 1884 was renomi- 
nated by both parties and was re-elected by the sub- 
stantially unanimous vote of Democrats and 
Republicans alike. He died during his second term. 

Charles Andrews was elected judge of the court | 
in 1870 at the age of forty-three years, and after | 
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importance of its preservation could not receive g 


more striking illustration than in the present jn. 


stance. Whatever else be done, John Clinton Gray 
must be renominated for judge of the Court of 
Appeals. 


It would be difficult to add anything to the 
above convincing statement, and we shall not 
attempt it, contenting ourselves with a reitera- 
tion of the hope that Judge Gray may be hon- 
ored by a unanimous re-election to the bench 
of the court which he has so signally honored, 
If there is any department of the State govern- 
ment where experiments should be sedulously 
avoided, it is in the judiciary. Judge Gray has, 
by his fourteen years of brilliant, enduring 
work, given ample evidence of the possession 
of those qualities everywhere ‘recognized as 
indispensable in the judges of our highest 
courts. That he wil be honored in the man- 
ner suggested, we have no doubt whatever. 


The bill which was intended to do away with 
the abuses connected with the publication of 
the Supreme Court Reports and reduce the 
cost of the same to the legal profession, seems 
to have run against the “ rocks ” in the assem- 
bly, after having been thoroughly aired before 
the codes committee and finally reported favor- 
ably to the lower house of the legislature. Mr. 
Blackwell, the energetic and able young mem- 
ber from Brooklyn, whose name the bill bore, 
made a gallant fight against big odds, and it is 
nothing to his discredit or any disparagement 
of his ability that he was finally defeated in his 


having served his full term of fourteen years, in | conscientious endeavor to bring about a real 
1884, he was renominated by both parties and re- | and long-needed reform in connection with the 
elected, virtually, by the unanimous vote of the | publication of these reports. That the opposi- 


electors of the whole State. Fight years later, in \tion were able to defeat the bill when it came 
1892, after the death of Chief Judge Ruger, Judge | < ‘ : lai 
Andrews was nominated by both parties for chief | UP for second reading, by the specious claim 


judge and was elected by the practically unanimous | that as it carried an appropriation it ought to 
vote of the State. The third instance is that of | have been referred to the appropriations com- 
Robert Earl, who was renominated and re-elected | mittee, is a sad commentary upon the subservi- 
by both parties in 1889. In 1894 he retired from age | ency of the majority in the house where, un- 


limitation. ho 

This analysis speaks well for the people of this | fortunately, there are many aomatons ¥ a 
State; it speaks well for the two great political par- | Can be counted upon to “ follow their leader, 
ties, because this unbroken record shows the readi-| right or wrong. Leader Allds’s motion to re- 
ness of the people to disregard party lines in the | fer the bill to the appropriations committee was 
renomination of able and worthy judges, who have | carried by a fairly close vote, and that commit- 
rendered honorable and unremitting service to the tee, of course, carried out the previously ar- 


public. The record of the past must not be de- ‘a 
stroyed. The same high estimate of judicial merit ranged programme to smother the measure. 





and of judicial integrity must be preserved, and the! But, like Banquo’s ghost, it will not down; 
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there is no good reason why Mr. Hun or any | of the jury — in fact, with us the jury is to a 
other private individual should be permitted to great extent the servant of the judge to do 
traffic in the copyright of these books, and by his bidding, instead of being, as it ought to be, 
means of the contract for their printing and | a separate constitutional part of the court.” 
publication enjoy very large emoluments which | Mr. Landrum’s article will serve to call the 
should go to the treasury of the State. On the | attention of the profession to this tendency of 
gontrary, there is every reason why the publi- | procedure, and it is to be hoped that some re- 
cation of the Appellate Division Reports should | form may come out of the discussion. 

be under the charge of an official reporter, as is 
the case with the Court of Appeals and Miscel- | 








In the death of Judge Noah Davis the pro- 





laneous Reports, and in our opinion this would | 


have been done long ago but for the sinister in- 
fluence of the Printing Octopus which is re- 
ported to have strewed “ rocks ” plentifully in 
the path of this reform measure. But the 
opposition will not always be successful. The 
measure will be introduced again next year 
and perhaps with better results for the public 
at large. In the meantime, the governor 
should exercise his prerogative, at least so far 
as the Miscellaneous Reports are concerned, 
and compel a reduction in the price of the 
volumes to at least ninety cents. 





We publish in another part of this issue a 
timely and interesting article by Mr. Linton 
D. Landrum, of Columbus, Miss., on the sub- 
ject of general pleading imposing upon juries 
the decision of questions of law. “It is very 
evident to any competent attorney,” says the 
author, “that the system of general pleading 
now coming into use, whereby general issues, 
involving both fact and law, are submitted to 
juries, thereby necessitating charges from the 
court to the jury as to the law for which they 
are not qualified and were never intended, 
strikes at the very foundation of our jury sys- 
tem. Common-law pleading grew out of the 
jury system, since this system, providing two 
tribunals, the court for the decision of ques- 


tions of law and the jury for the decision of. 


questions of fact, necessitated some mode of 
procedure whereby the fact and law involved 
ina pleading might be separated, so that the 
law might be submitted to the court and the 
fact to the jury for its decision. The first was 
effected by the demurrer and the second by 
Special pleading. The present system in use 
with us is the civil law procedure when they 
had no juries. The effect is to magnify the 
powers of the judgeand to minimize the powers 





fession has lost a profound lawyer, an intellect 
clear, forcible, vigorous and versatile. In the 
judicial offices which he filled during his long 
and singularly useful career he proved a valu- 
able and faithful public servant, evincing rare 
tact, skill and judgment and a mental resource 
which few of his contemporaries could boast. 
In the reports of the decisions of the General 
Term of the Supreme Court of the First De- 
partment he has left a monument of legal 
learning and sound, practical sense more en- 
during than of stone or metal. The vacancy 
caused by his death will not be easily filled. 
Judge Davis was born at Haverhill, N. H., 
September 10, 1818, but when he was seven 
years old his parents removed to Albion, N. Y., 
where he was educated. Graduating from 
school, he took up the study of the law and 
was admitted in 1841. Three years later he 
formed a copartnership with his old friend, 
Sanford E. Church, afterward one of the most 
eminent lawyers and judges in the Empire 
State, and that connection continued for four- 
teen years. At the age of thirty-nine, Mr. 
Davis was appointed a justice of the Supreme 
Court, to which office he was twice returned. 

In 1868, having served for two years as a 
judge, he resigned, due to his overwhelming 
election on the Republican ticket to the lower 
house of congress. His service as a legislator 
was broken into a little more than a year later, 
when he resigned to accept from President 
Grant the position of United States attorney 
for the southern district of New York. This 
office he held for two years, to resign once 
more as a public officer on his election as jus- 
tice of the Supreme Court, to sit in the term 
expiring in 1887. It was during this period of 
his service as a justice that there were held 
before him the famous trials of ‘“ Boss” 
Tweed for malfeasance in office, and that of 
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Edward S. Stokes for the murder of his some- 
time friend, Fisk. Under the sentence of Jus- 
tice Davis, Tweed received a year’s imprison- 
ment for each of the twelve counts of the 
indictment. Two years later, however, the 
Court of Appeals decided that this cumulative 
sentence was-contrary to law. In 1874 Judge 
Davis succeeded to the chief justiceship of the 
court, and in 1887, the close of his term, he 
resumed his private practice. On his retire- 
ment he made a striking address, somewhat un- 
der the stress of emotion, the tenor of which 
may be taken as splendidly characteristic of his | 
tenets as a jurist and asaman. He said: “ It | 
is my nature to form strong convictions and | 
sometimes to express them too strongly, but | 
neither by speech nor silence have I ever de- | 
signed to injure any suitor or his counsel. In | 
searching the record of my judicial life I can | 
find no entry that I have ever decided any cause | 
or matter contrary to my then conviction of | 
right.” After 1887 Justice Davis practiced | 
in New York until about three years ago, when | 





his health began to give way under attacks of | 


sciatic rheumatism. Underlying his somewhat | 
positive manner, there was much of kindness, | 
much subtle sympathy. At his home in the 
Pocantico Hills he was treated with an almost 
idolatrous regard by the inhabitants. It had 
come to be the custom that Justice Davis spent | 
his birthdays there when the school children | 
would flock in a body to his house, one of their | 
number acting as spokesman, would make him 
a pretty little congratulatory speech, at which | 
“the judge” never failed to show his pleasure 
in words and in an easily-detected emotion. 
He was the intimate friend of General Grant, 
as well as his private attorney, and was very 
proud of being the possessor of the general’s 
chair and desk, which he kept in his New York 
office. Judge Davis was last heard from pub- 
licly when he upheld, by a strong letter, Judge 
Levintritt, who was mentioned harshly in reso- 


lutions passed by the Bar Association. Judge 
Davis was a member of the Union League Club 
and a charter member of the Bar Association. 


a 

The United States Supreme Court has decided 
the Illinois anti-trust statute to be unconstitutional, 
because of the provision of the law exempting agri- 
cultural products and live stock from the operations 
of the law. 








GENERAL PLEADING IMPOSING ON JURIES 
THE DECISION OF QUESTIONS OF Law. 


The perfection of judicial procedure in the com- 
mon-law courts is a system of judicial allegation, 
which, eliminating all extraneous matter, submits 
for the decision of the jury a pure question of fact 
which may be responsively answered by a simple 
affirmative or negative.(1) 

The antithesis of this is a procedure of general 
issues. 

The objection to general issues is that they in- 
volve questions of law, as well as questions of fact, 
thus necessitating charges from the court to the jury 
as to the law.(2) 

The jury was never intended as a tribunal for the 


| decision of questions of law.(3) 


It would, indeed, be something remarkable if 
twelve men, taken from the field, farm and factory, 
could properly decide questions of law, even when 
charged as to the law by the court. 

Special pleading, when rigidly and intelligently 
applied, submits for the consideration of the jury 
a pure question of fact which may be responsively 
answered by a “yes” or “no.” 

To demonstrate this would require a lengthy dis- 
sertation on special pleading. 

The so-called Code system of pleading abounds in 
general issues* involving both questions of law and 
fact. Thus forcing on juries the decision of ques- 
tions of law and converting ignorant farmers and 
laborer into judges of law.(4) 

Charges, as commonly used, by the court to the 
jury on questions of law find no place in pure 
special pleading.(5) 

This is true, because the issues submitted to a 
jury by special pleading consist of pure questions 
of fact and involving no questions of law, there is 
no occasion for the judge to charge the jury as to 
the law. 

And this accords with the constitution of jury 
trials. 

What is a jury? A jury, at common law, is a 
tribunal consisting of twelve men whose office is to 
decide questions of fact, hence they were denomi- 
nated jurata, se juratores, jurors. 

No qualification of legal knowledge was required 
of a juror, as of a judge, because a jury was sup- 





@) Chitty’s Pleading, vol. 1, p. 376; Stephen on Pleading, p. 22. 

(2) McLure vy. Bigstaff, 837 S. W. R., p. 294; Lucas v. Lucas, 37 
S. W. R. 588; Blackstone’s Comm,, vol. 3, ch. 20, p. 305, (Cooley's 
Ed.) ‘ 

(8) Bacon’s Abdg., Title Juries; Blackstone’s Comm., vol. 3, 
p. 349. 

(4) Am. & Eng. Encyc. of Law, vol. 18, p. 215; Boughner v. Black's 
Admrs., 88 Kent, 531. 


* The term genera! issues as here nsed does not signify the general 
issue of the common-law pleading, but signifies thore general issues 
formed by loose general denials of the allegations of a pleading, 
such issues as abound in Code pleading. 


(5) 2 Reeve’s Hist. of Eng. Law, 3,271; Bacon’s Abdg.,Tit. Pleader; 
Comyn’s Dig., Tit. Pleader. 
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posed to have nothing to do with the decision of | issues of fact were required to be formulated by 


legal questions. (6) 

Special pleading was the instrument by which 
questions of fact were formulated and presented to 
the jury for their consideration. And, to show what 
an inroad has been made on the jury system, and 
to what an extent the power of the judiciary has 
been increased, we have only to call attention to 


the fact that under this loose Code pleading, in the | 


majority of cases, the issues which the jury are to 
try are formulated by the charges of the court, and 
not by the pleadings. And, in fact, it could not be 
otherwise, since the allegations and denials of the 
pleadings are so general that the judge presiding 
must, of necessity, by his charges, cail the attention 
of the jury to the particular issues arising on the 
evidence. (7) 


Now, charges formulated by the. judge from the | 


evidence will, in the great majority of cases, be 
composed of fact and law, and, involving questions 
of law, they thus impose on the jury the burden of 
deciding questions of law, for which the jury was 
never intended. : 

Another objection to this formulation of issues 
by the charges of the court is this, it places too 
much power in the hands of the judiciary, because 
under most State statutes the presiding judge alone 


determines the necessity for, as well as the number | 
and character of, the charges to the jury. Conse- | 


quently, if, in his opinion, a particular question is 


not sufficiently presented by the evidence in-the case | 


to justify submitting the same as an issue for the 
decision of the jury, he will refuse a charge on that 


question, although the attorney for the applicant | 


may think differently, and may present a written 
request for a charge submitting the point.(8) 

But under the modern system of pleading in use 
in many States, consisting of a “petition and 
answer,” the formulation of issues by charges be- 
comes a necessity. This method of petition and 
answer thereto presents no “single, certain and 
material” issue of act for the decision of the jury; 
on the contrary, the whole case, in one conglom- 
erated mass, without form or certainty, is placed 
before the jury. Juries, consisting usually of plain 
men, laborers, farmers and artisans, are utterly 
unable to take up these pleadings and separate 
therefrom the issues of fact. 

The common law, from the beginning, being sen- 
sible of this incapacity of juries to separate from 
tangled and contradictory allegations questions of 
fact for their decision by a slow process of elimina- 
tion, erected common-law pleadings, by which sys- 
tem of pleading, clearly cut and certain, material 





(6) Blackstone’s Com., vol. 3, p. 350; Newkirk v. The State, 27 
Ind., 1, 3. 


(7) Cook v. Brown, 67 Mich. 473; Tarbell v. Shipping Company, 


| the litigants for the decision of the jury. And to 
such perfection was special pleading carried that 
it evolved from every litigated case the simple issues 
of fact involved therein. And these issues thus 
formed consisted of such pure questions of fact 
that the same could be responsively answered by a 
simple affirmative or negative. 

Thus, if the question of fact involved in a case 
be whether A, the ancestor, be dead or alive at the 
commencement of the action. Now, suppose the 
plaintiff to allege the death of A, the ancestor, and 
his own sonship and heirship. The defendant pleads 
|that A is alive. To this the plaintiff replies that 

“A is dead, without this —that A is alive,” or by a 
| common traverse denying the language of the plea — 
| that A is alive. Concluding, if a special traverse, 
| with a verification, or in the case of a common 
| traverse to the country —or, perhaps, in both cases 
/to the country. Here a simple, single, certain and 
| material issue is formed involving a pure question of 
| fact —that is — whether A, the ancestor, be dead or 
| alive. 

The decision of this question of fact requires no 
charges from the judge to the jury. All that is 
required is for the jury to hear the evidence offered 
on this issue and return a verdict, responding nega- 
tively or affirmatively to the issue.(9) 

And so it is with any and every possible case that 
can arise. And this is necessarily true, because if 
any case does not involve any question of fact, then 
| the questions involved are questions of law and 
should be decided by the court. 

And it is the great excellence of common-law 
special pleading that when intelligently applied it 
will reduce any controversy of fact to one or more 
single, certain and material issues.(10) 

Every possible question that can arise consists 
of law and fact. If you eliminate the fact, only the 
law remains, and vice versa.(11) 

Now, the decision of questions of fact is as much 
the province of the jury, as is the decision of ques- 
tions of law the province of the court, and upon a 
pure issue of fact no question arises for the jury, 
except the truth of such facts. 

The legal effect of facts is a question for the 
court, and on constitutional grounds the court has 
no more right to say that the evidence is insufficient 
to prove a particular fact than a jury has to decide 
on the law. : 

It is true, it is the business of the court to pass 
on the relevancy of evidence; and on a demurrer 
to evidence, and even without it, the court may say 
that the evidence offered is irrelevant to the issue, 
that there is no relevant evidence to support the 
issue and may direct a verdict. But even in this 
case it is very doubtful whether or not the jury 





110 N. Y¥. 170; Hichins v. Mayor of Frostburg, 68 Md. 100; Brazil 
¥. Moran, 8 Minn. 236; Good v. Martin, 91 Am. Dec., 706. 
(8) Hemingway v. Chicago, etc., R. R. Co., 72 Wis. 42; Sullens v. 


Chicago, Rock Island Rd. Co., 74 Ia. 659; Rowland y. Carmichael, 
77 Ga. 350. 


(9) Lawe’s Pleading, p. 17; Gould's Pleading, p.5; Evan's Essay on 
Pleading, pp. 37-62. 

(10) Shiman’s Common Law Pleading, pp. 212-250; Chitty on 
Pleading, p. 327; Bacon’s Abdg., Tit. Pleader. 

(11) Blackstone’s Com., vol. 3, ch. 21., pp. 318-315. 
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may not return a verdict contrary to such instruc- 
tion. Of course, the court may set such verdict 
aside and grant a new trial But still it is the verdict 


of the jury, and no court would dare to punish a | 
jury for finding a verdict according to their sense | 


of right, though contrary to the charges of the court. 


The judge can set such verdict aside and grant a | 


new trial, but this is the extent of his power.(12) 
Special pleading, when properly applied, produces 


such simple questions of fact that these questions | 


do not require for their decision charges from the 
court to the jury. 

But issues compounded of fact and law do require 
that the court shall charge the jury as to the law. 
And this is the great evil of general issues — such 
issues usually are compounded of fact and law. A 
pure question of fact does not contain any law, 
and, there being no law in the composition of such 
an issue, it does not require charges as to the 
law.(13) 

But, as stated above, the present system of Code 
pleading does not formulate its issues by the plead- 
ings in the case, but forms its issues by the charges 
of the court on the evidence. 

This forming of issues by charges is essentially 
a modern production. It was unknown to the civil 
and canon laws— which laws did not make use of 
the jury system —and, of course, it was unknown 
to the common law. Where, then, did this system 
originate? It is the legitimate child of Code law — 
of codification —and is found nowhere else. 

The forming of issues from the evidence by the 
charges imposes on the jury the decision of legal 
questions for which the jury was never intended 
and is utterly unsuited, and it places in the power 
of the judge to formulate such issues as he sees fit, 
and, finally, it takes a man’s case out of the hands 
of his attorneys and places it in the hands of the 
court. (14) 

Under “common-law pleading the parties them- 
selves determined what they wished the jury to de- 
cide, thus placing and keeping the management and 
control of the case in the hands of the parties 
themselves. But under Code pleading the judge, 
from the evidence, or the judge himself, submits to 
the jury for their decision what questions he sees 
fit.(15) ; 

A demurrer goes through a record — hunting and 
searching for questions of law —and when it forms 
an issue of law the same is submitted to the court 
for its decision. Special pleading goes through a 
record — hunting and searching for pure questions 
of fact—and when found the same are submitted 





(12) Constitution U. S. Amendments, art. 7; U. 8. v. La 
Vengeance, 3 Dall. 297; Bank of Columbia v. Oakley, 4 Wh., 285; 
Edwards v. Elliott, 21 Wall. 532; Blackstone's Com., vol. 3, ch. 24, 
Pp. 389-391. 

(18) Gould’s Pid., p. 179; Chitty’s Pid., p. 363. 

(14) Evan’s Essay on Pleading, p. 20-87; Stephens on Pid., Ap. 
Note 15. 

(15) Am. & Eng. Encyc. of Law, vol. 18, p. 280; "Porter v. 
Western & R. R., 97 N.C. 66; Smith v. McGregor, 96 N. C. 101; 
McIntyre v. Shaltly, 121 Ill. 660. 








| to the jury for their decision. These two, demas 
|and special pleadings, are the only instruments 
whereby the law and fact can be properly kept dis- 
| tinct and respectively submitted to the proper 
tribunals. (16) 

As a counterpart of what is said above, it is no 
uncommon thing to see demurrers filed, which are 
really pleas, since they state facts. The purpose of 
|a demurrer is to call the attention of the court to 
| a question of law arising on the record — not to all 
| defects in the record, but only to questions of law 
| arising on the record. 

The purpose of a plea is to show facts, and a 
plea should only consist of matter of fact. A plea 
may contain matter of record, but this, so far as 
the distinction we are considering is concerned, may 
be considered as matter of fact, since the issue 
formed on such a plea is usually one of fact as to 
the existence of such record, or as to its precluding 
and excluding power as an estoppel. 

It is true the method of trial is, in this case, 
changed —the matter of record being tried by the 
court. (17) 

But a demurrer should never state facts, since it 
thus forms no issue of law, and precludes the other 
side from traversing, or confessing and avoiding, 
such facts.(18) 

How it ever came about that twelve plain men 
should have ever been considered safer triers of 
matter of fact than judges, who are acquainted with 
the rules of evidence and know what is and what 
is not legal proof, is hard to discover from this 
standpoint. 

But the modern view put forth by Sir William 
Blackstone, that the purpose of a jury is only to 
inform the conscience of the court as to matters of 
fact, does not comport with the original idea and 
origin of the jury system.(19) 

It is true that the jury were originally not triers 
of fact at all, but were witnesses as to the exist- 
ence of facts. 

Hence, originally, when any matter was to be 
judicially investigated the jury were summoned from 
the very neighborhood, the venue where the matter 
took place or the deed was done, because it was 
considered that those persons residing in the imme- 
diate neighborhood of the occurrence were the best 
witnesses as to such occurrence; and for this rea- 
son every plaintiff was required to state in his 
| declaration the place where the facts alleged took 
place. This was denominated laying the venue 
and was stated in the declaration and intended as a’ 
direction to the sheriff from what place to summon 
the jury—the witnesses. In this its true sense. 
Venue has lost all of its original meaning with us 








(16) Blackstone’s Com., vol. 3, ch. 21; Gould’s Pid. p. %j 
Chitty’s Pid., p. 316; Stephen on Pid., p. 122. 


(17) Shipman's Common Law Pid., p. 230; Chitty’s Pid., p. 279. 
(18) Blackstone’s Com., vol. 3, ch. 21; Chitty’s 'Pid., p. 537. 
(19) Thompson & Merriam on Juries; Schmidt v. New York Ins. 





Co., 1 Gray, 529; Hartshorn v. Patton, 2 Dall. 252. 
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at the present day, and now venue is nothing more | 
or less than a matter of local description. (20) 

The process by which jurors passed and changed 
from witnesses of fact to judges or triers of fact | 
was very gradual and was, doubtless, principally | 


mitted facts, then it follows that, although the facts. 
are admitted, it still remains a question for the 
jury: Did the conduct of the party amount to 
negligence ? (23) : 

This example shows with what facility, by a pro- 


effected and intended as a protection to the people | cess of spurious reasoning, the judiciary invaded the 
against the harshness of monarchal government and | constitutional right of the jury to pass on questions 
the overbearing haughtiness and’ oppression of a | of fact. 


powerful nobility, because we find in chapter 29 of | 
Magna Charta it declared that no freeman shall be 
hurt in either his person or property, nisi per legate 
judicium parium suorum vel per legem terrae, a privi- 
lege which is expressed in almost the same language 
with that of the Emperor Conrad 200 years before. 
And this idea of the constitution of a jury still 
exists and has its effect. But the chief and leading 
idea of the jury now is an administration of the 
law by the people, a government by the people, that 
every man condemned is condemned by the verdict 
of his fellows. If he is deprived of property, it is 
done by the verdict of his fellow-citizens, and this 
is that great idea of liberty, a government by the 
people. (21) 

The jury are the people — the country — and when 
dismissed from service are immediately lost in the 
mass of the people of which they are a part. 

A citizen can be as effectually deprived of a right 
by indirection as he can be by direct deprivation. 
And what is the difference between a government 
by jildges and a judge telling a jury what they 





must do or must not do? And here is the objection 


to this loose Code pleading, it blends and mixes in | 


the same pleading law and fact, and thus sends to 
the jury for their decision issues blended of law and 
fact. This necessitates charges from the court to 
the jury as to the law, thus giving a hand and 
setting a precedent for judges to direct and control 
the verdict of the jury. 

Thus, take the case of an action for damages for a 
personal injury where the issue is negligence in the 
defendant, vel non. 

Now, most of the courts hold that where the facts 
are admitted negligence is a question of law, or 
where there is no dispute as to the facts negligence 
is a question of law, and, being a legal question, the 
judge can direct the jury to return a verdict accord- 
ing to his opinion of the law.(22) 

But slight consideration will enable one to see 
that even if the facts are admitted, there still re- 
mains this question of fact: Did the conduct of the 
party under these admitted facts amount to 
negligence ? 

There are no rules of law by which the conduct 
of the party can be measured, and if the law pro- 
vides no standard of negligence, vel non, under ad- 


But these general issues, compounded of law and 
fact, are not the only means by which Code plead- 
ing strengthens in the hands of the judiciary this 
mighty bludgeon of charges. This system also 
abounds in allegations of legal conclusions. Such 
allegations are not issuable, that is, they are not 
matter on which the other side can form an issue 
of fact by a traverse, because such allegations con- 
tain no fact, but only the opinion of the pleader 
as to the law arising on facts which are not stated. 
But, if no issue of fact can be formed, there is 
nothing for a jury to try. 

But, nevertheless, they rush along; the defendant 
files a general denial, and when the case comes to 
be tried the judge, by means of his charges, reaches 
out into the evidence and by means of these same 
charges submits to the jury the issues they are to 
try. (24) 

Common-law pleading requires the allegation of 
pure fact, thus notifying the defendant what will 
be offered in evidence on the trial against him, and 
also enabling him, by his traverse or special plea- 
ing in bar, to form a pure issue of fact which the 
jury may decide without instructions from the court, 
because the issue, involving no question of law, there 
is no need for the court to charge the jury as to a 
matter which is not under their consideration. (25) 

The jury system and common-law pleading were 
rocked in the same cradle—they have a common 
origin. Each necessitates the existence of the other, 
and I do believe that they are bound in the same 
bundle of life, and neither can be destroyed without 
striking at the existence of the other. 

The question we have here considered rises higher 
than any mere question of procedure. They strike 
at the perpetuity of the jury system. 

Every blow aimed at the jury system is a blow 
aimed at the liberties of the citizen. 

If we would have right and justice properly 
administered, we must preserve and keep clearly 
defined the jurisdiction of the court and jury, and 
not suffer the slightest infraction of the constitu- 
tional rights of the jury. 

The jury is as much a constitutional part of our 
superior courts as is the judge himself, and the 
judge has no more authority to invade the province 
of the jury than the jury has to invade his rights. 





(0) Am. & Eng. Encyc. of Law, vol. 18, p. 257; Shipman’s 
Common Law Pid., p. 97. 


@1) Hare's Const. Law, vol. 2, pp. 240-290; Smith v. Clayton, 29 
N. J. L., 858; Gropp v. People, 67 Ill., 154. 


(22) West Mahanay Township v. Watson, 116 Pa. st. 344; Clem- 
ens v. Hanibal R. Co., 14 Am. Dec. 460; Johnson vy. Bruner, 100 





Am. Dec. 613. 


(28) Passenger R'y Co. v. Trick, 117 Pa. st. 400; Northern, etc., 
R. R. Co. v. State, 96 Am. Dec. 545; Page v. Bucksport, 18 Am. 
Dec. 239. 

(24) Waddell v. Swann, 91 N. C., 108; Whittier v. Ardins, 15 A. 
St. R., sec. 90. 

(25) Louisville, etc., Co. v. Wright, 115 Ind.,378; Strohn v. Detroit 
& R. Co., 23 Wis., 126; Indianapolis & R. Co. v. Watson, 114 Ind., 20. 
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There is no danger of the jury encroaching on the 
rights of the judge. But there is danger of the 
judge encroaching on the rights of the jury. 

The existence of the two tribunals, the judge 

“and the jury, the first for decision of questions of 
law, the second for the decision of questions of fact, 
‘necessitates the existence of some method by which 
the law and fact involved in an allegation may be 
separated, the one from the other, so that the law 
may go to the court and the fact to the jury. This 
was accomplished, and thoroughly accomplished, at 
common law by special pleading. 

This system of pleading grew up gradually and 
strengthened as the necessity for the same increased 
until in its perfection it answered perfectly the pur- 
pose intended. (26) 

And we have either to go back to common-law 
pleading or else we will so blend and mix the func- 
tions of court and jury as to disfigure and destroy 
the beauty, usefulness and jurisdiction of the jury 
system. (27) 

The preservation of the jury system rests with 
the “bar.” The people do not understand these 
things, the “bar” does, and it is our duty, it is 
especially cast on the “bar” to protect, defend and 
ever preserve in its pristine purity this bulwark 
of Anglo-Saxon liberty—the constitutional and 
common-law rights of the. jury. 

To this grand tribunal, hoary with age, baptized 
in the blood of the martyrs to liberty, the hope of 
the innocent and sanctuary of the oppressed, I would 
say Esto perpetua. 

Linton D. LanpruM. 

Cotumsus, Miss., Dec., 1901. 


Sew 
CONGRESS AND THE CONSTITUTION. 


PRECEDENT OF THE LOUISIANA PURCHASE. 


It is hardly possible that those who framed the 
Constitution, as well as the people of the States, that 
adopted it and accepted the terms of the compact, 
ccutemplated the growth of the doctrine of expan- 
siou of territory to the proportions indicated by the 
op‘nion of the United States Supreme Court in what 
are known as the recent Insular Tariff cases. 

History of the early years of the Colonial Confed- 
eracy furnishes proof enough, perhaps, that a western 
boundary for the new States should be found in the 
great river which cut in twain the North American 
continent. This was the ambition of Jefferson and 
Madison and they bent every effort to its accom- 
plishment. 

The acquisition of this territory and its ultimate 
admission to the Union of States was most propably 
contemplated at the time of the convention to adopt 
the Constitution. 





(26) 3 Reeves, 107-112; Smith Report, Aug., lib. 2, ch. 18, p. 56, Co. 
Litt. by Harg, 125, a. n., 1; Ward v. Harris, 2 Bos. & Pnil., 265. 
(27) Evans’ Essay on Pleading, 70-79. 
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| The preamble to this compact seems to limit the 
| idea of territorial expansion and the grave difficyl. 
| ties which surrounded these colonial States on all 
| sides, and the fact that the Union was an experiment, 
| indicates that there was at that time in our history 
| no conception of the present-day doctrine of 
| expansion, 

Liberal as was the English Constitution in the 
matter of granting citizenship and legal rights to the 
inhabitants of its colonial possessions, they were still 
held as subjects of the imperial crown not entitled 
to representation in the sovereign assembly. Parlia- 
ment has always claimed imperial power over all 
the English possessions and the right to invade the 
jurisdiction of all ¢olonial assemblies for the pur- 
pose of regulating affairs to suit the crown. 

This meant for the American colonies, the right 
to interfere in the regulation of taxes and duties and 
in shaping legislation generally to suit the wishes 
and needs of the “imperial government” at home, 

Even then the people of Massachusetts and Vir. 
ginia would not have rebelled could the near-sighted 
advisers of King George have seen the justice of 
their demand for a fair representation in the body 
controlling their legislation. 

Out of theories then making, of the power of 
imperial government over the territorial possessions, 
was born the spirit of revolution which severed the 
relation of the American colonies from the mother 
State. ® 

With the treaty of peace, which followed in 1783, 
came to the independent States of the American 
continent a large area of wild territory lying along 
the northwestern boundary, out of which have come 
to the Union the States of Ohio, Indiana, Illinois, 
Michigan and Wisconsin. The question of the dispo- 
sition of this acquired territory delayed for several 
years the adoption of the first Constitution. ‘he 
controversy was stilled for a time by the United 
States adopting this territory as common property, 
subject to be parceled out by congress into con- 
venient and independent governments, to be finally 
received into the Union of States according to the 
provisions of the Constitution which were then 
adopted. 

These provisions are section 3, article 4 of the 
original compact: 


“Congress shall have power to dispose of and 
make all needful rules and regulations respect- 
ing the territory and other property belonging 
to the United States; and nothing in this Con- 
stitution shall be so construed as to prejudice 
any claim of the United States or of any par- 
ticular State.” 


And section 3, article 4: 
“New States may be admitted by congress 
into this Union,” etc. 


It is with the above constitutional stipulations that 
this paper has most to do. 
At the very threshold of the nineteenth century 
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wictories which his military genius had made posible, 
with all continental Europe at his feet, forced his 
Catholic majesty of Spain to restore to him the vast 
territory of Louisiana, which had been gained for 
the honor and dominion of France by the intrepid 
La Salle and his followers. to be lost to Spain at 
the same time that New France, established by the 
_ yalor of Frontenac, was lost forever to the English. 

Years before this happened the settlers along the 
lower Mississippi and the gulf had laid the founda- 
tion of what is now a large and prosperous city. An 
important trading post was the Port of Orleans at 
this time. So much so that certain rights of traders 
to-enter at this port for deposit and cargo were men- 
tioned in treaty relations between Spain and the new 
States. 

The vanishing glory of Spain, as a nation among 
the nations of the world, was keenly felt by her 
nobility of the Hapsburg line, and it was only after 
promise of secrecy and the retention by France that 
they yielded to the exactions of the master of 
Europe and passed over to France a large portion 
of the territory, the discovery and acquisition of 
which is to be placed to the credit of the Hapsburg 
line of princes beginning with the brilliant reign of 
Ferdinand and Isabella, and is the chief glory of 
Spanish history. 

The granting to France of this vast territory, the 
limits of which were then unknown, was but the 
prelude to what soon followed in the loss of Florida, 
and culminated three-quarters of a century later in 
the loss of the “ Queen of the Antilles” and the far- 
away Philippines. 

As before mentioned, in framing and adopting the 
Constitution the matter of the disposition of the 
territory to the north and west, ceded to the States 
by Great Britain very much as it had been turned 
over to her by France after the fall of French domin- 
ion on the north bank of the St. Lawrence, was of 
very great consequence and presented a serious ob- 
stacle to the ratification of the articles by the States. 
This point being settled by adopting it as common 
property of the then United States, an ordinance 
for its government was adopted. Herein began our 
experience with colonial government, so called, and 
from this time began the incipient growth of dis- 
tinctions in constitutional stipulations which blos- 
somed in the political philosophy of Jefferson and 
Madison and bore the fruit of the Louisiana 
Purchase. 

Hereafter, the distinction between State and 
territory, and the power of the Constitution on one 
hand and congress on the other, were to become 
Momentous questions. As the distinction between 
State and territory was understood by the great 


apostle of human freedom and democracy, Thomas | 
Jefferson, and as now settled, perhaps, for all time, 
by the recent decisions of the Supreme Court of the 
United States, in the cases of De Lima v. Bidwell 


and Downes y. Bidwell, there is difference without 
doubt. 








Although democracy of government was the very 
political life of Jefferson, yet not for a moment 
was he led astray by the ideals which he worshipped 
as the right basis of such a government. The 
Constitution was framed to cover existing exigen- 
cies. These were the settlement, organization and 
control of this unsettled territory. There was not 
perfect harmony among the thirteen original States 
as to the disposition of this territory and the adop- 
tion of the articles of the Constitution was long 
delayed in consequence, as we have seen. 


Jefferson knew that no popular government could 
be based upon a system which is not properly ad- 
justed to the needs, intelligence and sentiments of the 
people governed. And from this knowledge he 
drew conclusions as to the relation of the territory 
to the Federal government, rather than from any 
interpretation of the constitutional stipulations. 
And in the ordinance adopted in 1787 for the regu- 
lation of this “contiguous territory,” certain condi- 
tions were insisted upon by Jefferson and his party, 
which seemed entirely at variance with his demo- 
cratic ideas, and which plainly indicated that a rep- 
resentative government was not to be given to this 
organized territory during the period of its political 
and industrial development. 

There must be at least five thousand free white 
males who had the necessary residence, and who 
owned fifty acres of land. These were worthy of 
the franchise and might vote for members of a local 
house of representatives, the members of which 
should absolutely own two hundred acres of land. 


‘| This house of representatives, when assembled, was 


authorized to nominate ten men, each possessed of a 
freehold title to five hundred acres. And of these 
the president was to choose five as councillors of the 
territory. These two legislative bodies were to 
choose a delegate to represent the territory in the 
federal house in all deliberations, but not to vote. 
Thus with this oligarchical form of government was 
established the relation of this territory and the 
State, and dependent on this principle of relation 
is the present system. 


It would seem from the above that Jefferson and 
his advisers although believers in the broad demo- 
cratic principles of government which moved the 
colonists to violently sever their relation to the 
mother country, when it came to going outside the 
original.thirteen States to share this beneficient plan 


| with their dependent neighbors, could no more relish 


this idea than did Pericles of Athens relish the idea 
of extending the gracious privileges of democracy 
enjoyed by the Athenians to his neighbors of Les- 
bos or Chios, who were attracted by the democratic 


| splendor of Athens under his rule and that of his 


friends, Phidias, Anaxagores and Aspasia, and 
eventually attached to the Greek Confederacy to the 
glory and prosperity of old Athens. 

But, then, even Socrates did not know, at least he 
did not tell, of the true foundation of a stable democ- 


‘racy. Jefferson did know, for he was at the christen- 
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ing of the young Democracy of the new world. And 
he knew that fair representation by the governed in 
the councils of the governors must of necessity fall 
within the spirit of a Constitution made for “a gov- 
ernment of the people, by the people and for the 
people.” 

But the status of this northwestern territory which 
came to the colonial States as an indirect result of the 
successful struggle of the colonies for liberty, from 
the tyranny and oppression of England, in relation to 
the organized States of the Union, which had adopted 
a Constitution expressly made for them, did not pre- 
sent the difficulties which confronted Jefferson and 
his friends when the Louisiana Purchase was 
consummated. 

The importance of the great waterway along the 
western boundary of the territory of the northwest 
was recognized at this time, with commerce only 
in its infancy. And to possess the fertile valley of 
the Mississippi river, with its large tributaries flow- 
ing from the east and the west, became the ambi- 
tious dream of both Jefferson and his friend and 
adviser, James Madison. But Spain controlled the 
entrance to this great water thoroughfare and regu- 
lated the traffic thereon. Secretly negotiating with 
France for the transfer back to her of the vast do- 
main on both sides of the mouth of the river and 
extending back into the unknown wilds of the Rocky 
Mountains, the Spanish officials kept from the rest 
of the world the agreement with the First Consul of 
France. But some complications at the Port of Or- 
leans revealed to Jefferson and his advisers the 
changed condition of affairs. : 

A denial of the right of citizens of the United 
States to entry and deposit of merchandise at Orleans 
by the officials stationed there nearly led to a rupture 
between the Spanish and this country. But Jefferson 
and his friends were equal to the occasion and with 
consummate tact and dispatch threatened the dis- 
heartened Spanish authorities on the one hand and 
cajoled and flattered the vanity of Napoleon on the 
other. Bonaparte’s ambition was not to acquire more 
empire for France, but rather to put its revenues in 
subjection to his ambitious demands for supporting 
a great military State, with him at the head. Besides 
the ventures of France in the new world had resulted 
disastrously. He feared England’s might on the 
water, as he had good cause to do. The continent 
of Europe was the arena most promising to his arms. 
He needed money to carry out his extensive and ex- 
pensive campaigns. He obtained that which he most 
desired, fifteen millions of American money, and at 
the same time Jefferson’s ambitious dream had be- 
come a reality. 

A splendid achievement of statesmanship. Albeit 
to lead to the first questionable experiment with the 
Constitution. 

It is inconceivable that the makers of the Consti- 
tution should have passed this vitally important sub- 
ject of the future acquisition of territory, at least, 
that which was contiguous, with the simple provi- 
sion contained in section 3 of article 4, above recited, 


did they contemplate the vast acquisitions to the 
United States made by the generations to follow, 
It seems reasonable to believe from this fact and 
from the public records and correspondence of those 
times, that when the Constitution was framed and 
adopted no serious intention existed to extend the 
territory of the United States beyond the limits laid 
down at the treaty of Paris in 1763. That it was 
believed by the statesinen of the times the Const. 
tution only provided for the government of the ter. 
ritory then included within the limits of the thirteeg 
original States and the territory contiguous thereto 
ceded by Great Britain. 





—— 
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On being confronted with this difficulty, and while 


negotiations were still on with the French govern. 
ment, Jefferson and his chief adviser, Madison, find. 
ing no express authority in the Constitution itself 
justified their action to congress under the treaty. 
making clause and the broad principle of national 
growth and existence and the commercial authority 
existing as a matter of public policy. At first Jef. 
ferson had grave doubts of the constitutionality of 
the proposed purchase of Louisiana. 
pressed in a letter to a friend of his in August, 1803; 


This he ex- 


“Our confederacy is certainly confined to the 
limits established by the Revolution. The gen- 
eral government has no power but such as the 
Constitution has given it; and it has not given 
it a power of holding foreign territory, and still 
less of incorporating it into the Union. 

An amendment to the Constitution seems 
necessary for this.” 


Again, writing to Hon. John C. Breckenridge, in 


the same month, concerning this purchase, he says: 


“The Constitution has made no provision for 
our holding foreign territory, still less for incor- 
porating foreign nations into our Union. The 
executive, in seizing the fugitive occurrence, 
which so much advances the good of this coun- 
try, has done an act beyond the Constitution, 
The legislature, in casting behind them meta- 
physical subtleties and risking themselves like 
faithful servants must ratify and pay for it. And 
throw themselves on their country for doing for 
them, unauthorized, what we know they would 
have done for themselves had they been in a 
situation to do it. It is the case of a guardian 
investing the money of his ward in purchasing 
an important adjacent territory, and saying to 
him when of age: ‘I did this for your betefit; I 
pretend to no right to bind you; you may dis- 
own me and I may get out of the scrape as I 
can; I thought it my duty to risk myself for you. 
But we shall not be disowned: by the nation, and 
their act of indemnity will confirm and not 
weaken the Constitution by more strongly work- 
ing out its lines.” 


By the “indemnity” referred to he meant the rati- 


fication of an amendment to the Constitution. 


Writing again to Mr. Breckenridge, a few days 


later, he goes on to impress upon those in charge of 
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the matter in congress the advisability of suppressing 


the question of authority under the Constitution. 
He says: 

“A letter received yesterday shows that noth- 
ing must be said: on that subject which may fur- 
nish a pretext for retracting; but that we should 
do subsilentio what shall be found necessary.” 

To James Madison this doubt was plainly ex- 
pressed, and the two held frequent counsel about the 
proposed amendment to the Constitution. 

This amendment was finally prepared by the two, 
and Jefferson, writing to the Hon. Levi Lincoln, 
thus explains some of his ideas on the powers of 
congress, to be exercised in this new territory : 

“T have thought it better, instead of enumer- 
ating the powers which congress may exercise, 
to give them the same powers they have as to 


enumerate the special exceptions. 


difficulty the better.” 

Whether this silence on the part of the administra- 
tion was for political reasons at home, or that such 
discussions might not impede the progress of nego- 
_tiations with France, is rather uncertain. But as the 


the policy of Jefferson and his party and the progress 
of this affair in particular. His caution to his politi- 
cal friends about raising doubts of the constitution- 
ality of this measure was most likely that a strong 
front might be presented to his political enemies in 
the coming campaign. 

Writing to Madison, just before action taken by 
congress to ratify the treaty which his diplomatic 
skill had brought about, he says: 

“Whatever congress shall think it necessary 
to do, should be done with as little debate. as 
possible, and particularly in so far as respects the 
constitutional difficulty. I am aware of the 
force of the observations you make on the power 
given by the Constitution to congress, to admit 
new States into the Union, without restraining 
the subject to the territory then constituting the 
United States. But when I consider that the 
limits of the United States are precisely fixed by 
the treaty of 1783; that the Constitution ex- 
pressly declares itself to be made for the United 
States, I cannot help believing that the intention 
was to permit congress to admit into the Union 
new States, which should be formed out of the 
territory for which, and under whose authority 
alone they were then acting. I do not believe it 
was meant that they might receive England, Ire- 
land, Holland, etc., into it, which would be the 
case On your .construction. 

When an instrument admits two constructions, 
the one safe, the other dangerous; the one pre- 
cise, the other indefinite, I prefer that which is 
safe and precise. 

I had rather risk an enlargement from the 





other portions of the Union generally and to | 


The less that is said about any constitutional | 


Federalist party was then making a strong bid for | 
popularity and ascendancy a keen watch was kept on | 





nation, when it is found necessary,than to assume 
it by a construction which would make our 
powers boundless. Our peculiar security is in 
the possession of a written Constitution. Let us 
not make it a blank paper by construction.” 


Thus did Jefferson argue for a limited application 
of constitutional stipulations and a close construction 
of the Constitution itself. He believed firmly in the 
lack of constitutional authority to expand the terri- 
tory of the United States beyond the limits as fixed 
in 1783 without an amendment to that compact. 

The opinions of Madison and finally Marshall 
changed his mind. 

The Federalists went against Jefferson and his 
policy of expansion and were defeated and scattered 
to the winds, an experience from which a later-day 
political party might well profit. 

Now, the difficulty with expansion of territory at 
| this time, under the Constitution, was not so much 
the acquisition of the land itself as in the disposition 
| of its probable inhabitants. Agreeing, at last, that 
| no objection existed in the Constitution to the acqui- 
sition of new territory, what was to be its status 
with regard to the other parts of the Union and 
upon what terms were the inhabitants of the acquired 
territory to be received into the Union, if at all. 

These questions, long agitated and debated in 
congress, quickened in sectional strife and mixed 
with the question of slavery, produced the war of 
Rebellion. 

As the treaty under which the territory of Louisi- 
ana was ceded by France to the United States spe- 
cifically stated 
| “That the inhabitants of the ceded territory 
| shall be incorporated in the Union of the United 
| States and admitted as soon as possible according 
to the principles of the federal Constitution,” 


this became at once an important matter for the ad- 
ministration. Jefferson adhered to his former opin- 
ion that the Constitution did not contemplate such 
a condition and the inhabitants of this new territory 
could not be received into the Union of States. That 
the Constitution was not made for them. But for the 
States and territory in existence as part of the Union, 
when the Constitution was adopted. The Louisiana 
Purchase could be received by the government only 
as a dependency under the immediate control of 
congress. 

Amid the whirl of conflicting opinions and doubts 
of the constitutionality of the measure, heightened by 
the open threats of Spain, Jefferson held firm in his 
course. The opportune moment had arrived for ac- 
quiring territory beyond his most sanguine expecta- 
tions and the imagination of the framers of the Con- 
stitution. Thorough politician that he was he saw 
that to hesitate then might indefinitely delay, if not 
absolutely loose to his administration, this great po- 
litical achievement, and he acquiesced in the plans of 
his friend Madison, and accepted his theories of the 
Constitution. 

We heard a great deal said about the Constitution 
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following the flag in the recent national campaign 
and much of it came from the remnant of Democ- 
racy. But this sentiment or theory of the beneficient 
influence of that instrument, was not in accord with 
the settled policy of the father of Democracy. 

The debates in congress over the ratification of the 
treaty with France were interesting indeed. The 
pride and jealousy of State power in the Union 
predominated over all other questions. The lines 
of political parties were then only forming. 
The ties that had bound them together through the 
struggle for existence as colonies of the American 
world, and later welded together in the fire of revo- 
lution, were still strong to bind. Love of justice and 
equality tempered these debates into the counsel of 
statesmen. Mr. Taylor, of Virginia, in the Senate, 
speaking on the question especially pertinent to the 
origin of the right of the United States to acquire 
Louisiana by purchase, said, among other things: 


“Before a confederation each State in the 
Union possessed a right as attached to sover- 
eignty of acquiring territory by war, purchase 
or treaty. This right must be either still 
possessed or forbidden both to each State and 
to the general government or transferred to the 
general’ government. It is not possessed by the 
States separately, because war and compacts 
with foreign powers had with each other are 
prohibited to a separate State, and no other 
means of acquiring territory exist. 

By depriving every State of the means of 
exercising the right of acquiring territory the 
Constitution has deprived each separate State 
of the right itself. Neither the means nor the 
right of acquiring territory are forbidden to the 
United States. On the contrary, in the fourth 
article of the Constitution congress is em- 
powered ‘to dispose of and regulate the territory 
belonging to the United States.’ This recog- 
nizes the right of the United States to hold 
territory. The means of acquiring it consist 
of war and compact; both are expressly sur- 
rendered to congress and forbidden to the several 
States; and no right in a separate State to hold 
territory without its limits is recognized by 
the Constitution, nor any mode effecting it pos- 
sible consistent with it. The means of acquiring 
and the right of holding territory being both 
given to the United States and prohibited to 
each State, it follows that these attributes of 
sovereignty once held by each State are thus 
transferred to the United States, and that if the 
means of acquiring and the right of holding are 
equivalent to the right of acquiring territory, 
then this right merged from the separate States 
to the United States as indispensably connected 
with the treaty-making power and the power of 
declaring war, or, indeed, is literally given to 
the general government by the Constitution.” 


Mr. Pickering, of Massachusetts, while conceding 
the soundness of this argument as to the right of 








the United States to acquire the territory in ques Ol 
tion, claimed that the stipulation in the treaty by 


“That the inhabitants of the ceded territory decl 


shall be incorporated in the Union of the Unity = ‘t° 
States ” T 
conflicted with the express terms of the Constity. .. 
tion, and that there was no authority vested in the — 
executive through treaty regulations, nor in congres a 
under the Constitution, as it then stood, ever ‘to - 
receive the inhabitants of the ceded territory inp ig 
this Union. That the clause in the Constitution lias 
making its 
“This Constitution and the laws of the United 7 


States, made in pursuance thereof, and al] the 
treaties made, or which shall be made, under thf Un 
authority of the United States, shall be th 


per 

supreme law of the land,” pat 

did not give power to the president to make, sh 
treaty or to congress to pass a law in violation of go" 


the Constitution. This new territory might be a for 
quired and held as a dependent possession of the an 
United States, but never received into the Unim for 


of the States. ble 

Mr. Tracy, of Connecticut, was of the opinion 
that the constitutional stipulation permitting new po 
States to enter the Union referred rather to what co 
were termed domestic States or such as were mem m 


bers of the confederation and interested in the result St 
of the revolution and that covered by the limits 


























established in 1783. He said, in addition thereto: cl 
“T have no doubt but we can obtain territory a 
either by conquest or compact and hold it, even “7 

all Louisiana and a thousand times more, if you th 
please, without violating the Constitution. We Bi 
can hold territory, but to admit the inhabitants The 
into the Union, to make citizens of them and the 1 
States, by treaty, we cannot constitutionally do; § #¢ ™ 
and no subsequent act of legislation or eve the se 
ordinary amendments to our Constitution ang @%Y f 
legalize such measures. If done at all, the of th 
must be done by universal consent of all the @atr 
States or the partners to our political As 
association.” a 

It was shown in this debate that goods to the value dim 
of more than two millions of dollars had been ; 
carried into the western country through the a 
of Orleans and a revenue of $300,000 paid into in 


treasury. 

In the house Mr. Elliott, of Vermont, swept aside 
the argument of the opposition to the treaty by a 
serting that the American people in adopting th 
Constitution had an eye to the law of nations, which 
by natural reason and common consent, provi 
for emergencies. In this sense the treaty-maki 
power was constituted a part of the machinery 
government, and by virtue of this power the Uni 
States, in common with all other nations, posset the | 
the right of making acquisitions of territory by cor 
quest, cession or purchase. 

To which Mr. Griswold, of New York, replied: 
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declared that the Constitution was established 
‘to form a more perfect union of the States.’ 

The United States here mentioned cannot 
be mistaken. They were the States then in exist- 
enée and such other new States as should be 
formed within the then limits of the Union 
conformably to the provisions of the Constitu- 
tion. Every measure, therefore, which tends 
to infringe on the perfect union of the States 
herein described is a violation of the first senti- 
ment expressed in the Constitution. 

The incorporation of a foreign nation into 
the Union, so far from tending to preserve the 
Union is a direct inroad upon it; it destroys the 
perfect union intended between the original 
parties by interposing an alien and stranger to 
share the powers of government with them. The 
government of the United States was not formed 
for the purpose of distributing its principles 
and advantages to foreign nations. It was 
formed with the sole view of securing those 
blessings to ourselves and our posterity. 

It follows from these principles that no 
power can reside in any public functionary to 
contract any engagement or to pursue any 
measure which shall change the union of the 
States. 

Nor was it necessary that any restriction 
clause should have been inserted in the Con- 
stitution to restrain the public agents from 
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the restriction grows out of the nature of the 
government.” 


The quotations from debates in congress over 
the ratification of this measure above given, 
are merely for the purpose of showing how strong 
the sentiment was at this time against expansion in 
amy form or direction, and thus to show the growth 
of the doctrine as it is now understood and its 
@ntradistinction to the Monroe doctrine. 

As to the provision in the treaty relating to the 
disposition of the inhabitants of this territory and 
their ultimate admission into the Union, it had been 
daimed that this stipulation does not, in fact, incor- 
orate the people of the ceded territory into the 
inion of the States, but provides that they shall be 
§ incorporated and admitted 

“According to the principles of the federal 
Constitution.” 
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4 the treaty only pledges the faith of the nation 
mat such an incorporation shall take place. 

“Speaking to this point, Mr. Griswold argued that 
‘was no difference in principle between a direct 
ration by the words of a treaty and the stipu- 
a te 


terms of the Constitution. Since, if the faith of 
the nation is pledged, the incorporation must take 
place at some time. 


“The government of this country is formed | isted under the Constitution, as it then stood, an 
by a union of the States, and the people have | amendment would give such authority, the reply was 


that it still could not be claimed that the stipulations 
for this incorporation are constitutional and valid, 
because it is declared that the inhabitants of the 
ceded territory are to be admitted to the rights of 
citizenship 


“ According to the principles of the Constitu- 
tion,” 
because if, as admitted, there is no principle existing 
in the present Constitution by which they can be 
incorporated, the stipulation in the treaty is void 
and would amount to an absurdity. 
The intention of the government towards the in- 
habitants of the newly acquired territory, as out- 
lined by Mr. Mitchell, of New York, was: 


“To extend to this newly acquired people the 
blessings of law and social order. ‘To protect 
them from rapacity, violence and anarchy. To 
make them secure in their lives, limbs and prop- 
erty, reputation and civil privileges. To make 
them safe in the rights of conscience. In this 





exercising the extraordinary powers, because | 


that the incorporation shall take place under | 


If, as contended by some mem- | 
bers of that body that while, perhaps, no, power ex- | 


way they are to be trained up in a knowledge of 
our own laws and institutions. They are thus 
to serve an apprenticeship to liberty; they are 
to be taught the lessons of freedom, and by 
degrees they are to be raised to the enjoyment 
and practice of independence. All this is to be 
done as soon as possible, that is, as soon as the 
nature of the case will admit, and according to 
the principles of the Constitution.” 


And it is to be assumed that it was the intention 
|of Mr. Mitchell and his party, after keeping this 
territory in a transitory state for a due length of 
|time, to admit it into the Union of States. Or, 
|as very aptly, although most sarcastically put 
‘by the present Chief Justice of the United States 
Supreme Court in his dissenting opinion in Downes 
v. Bidwell: 

“That if an organized and settled province 
of another sovereignty is acquired by the United 
States, congress has the power to keep it, like 
a disembodied shade, in an intermediate state 
of ambiguous existence for an indefinite period; 
and more than that, that after it has been called 
from that limbo, commerce with it is absolutely 
subject to the will of congress, irrespective of 
constitutional provisions.” 

The simple right to acquire territory must exist 

somewhere in the organic law of every nation, either 
in spirit or the letter. It is essential to independent 
sovereignty and growth of nations. Perhaps, a more 
cogent reason might be urged if we take proper 
measure of the observation of the lawyer and 
| philosopher, Montesquieu : 
“It is happy for the trading powers that God 
has permitted Turks and Spaniards to be in the 
world, since of all nations they are the most 
proper to possess a great empire with 
insignificance.” 
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In a proper view of the Constitution the Union is 
composed of the component parts of State and Ter- 
ritory. This is predicated on the power of the 
federal government to acquire new territory. Under 
the Constitution the States are directly concerned 
as units, while the territory is left as rough material 
in the hands of congress, to be fashioned into States 
by means of the constitutional provisions permitting 
new States to be erected and admitted to the Union. 


When this new territory shall be found to possess | 


the necessary qualifications it may come into the 
Union upon request, and thereafter it shall be, like 
all its sister States, subject directly to the terms 
of the Constitution. 
cover it as a territory. 

During this debate the clause of the treaty grant- 
ing certain rights to the ships of France and Spain 
to enter the ports of Louisiana upon such terms 
as owners of vessels belonging to the United States, 
was assailed as a violation of another stipulation 
of the Constitution providing: 


“That no preference shall be given by any 


But the Constitution does not | “The power over the territories is vested jg 


| And, 
| Constitution, the same court held that the territories 


a. 


| And with the Monroe doctrine, in one hand, ang 

the golden rule, in the other, as poetically Pictured 
| by a high official of the government at a recent 

banquet in New York, we have marched on in our 
| progress as a great nation. In order to avoid the 
imputation of a ridiculous inconsistency of the figure 
of speech, it is to be assured that the reference to 
the golden rule in that speech was, so to speak, in 
a diplomatic sense. 

Chief Justice Marshall announced the positiog 
of the federal Supreme Court in the matter of cop. 
gressional authority over territorial possessions neg 
a hundred years ago, in this language: 


congress without limitation, and this power has 
been considered the foundation upon which the 
territorial governments rest” (McCulloch y, 
Maryland, 4 Wheaton, p. 316; see, also, United 
States v. Gratiot, 14 Peters, p. 526). 

concerning territorial relation under the 


are but political subdivisions of the outlying domin- 


regulation of commerce or revenue to the ports | ion of the United States. They bear much the same 


of one State over those of another.” | 


In this treaty it was claimed that the granting | 
Pei : 2 
of this immunity to the ships of these favored | 
nations to trade on even terms with merchants of 
the United States in the ports of this new territory 
was a discrimination in favor of these ports as 
against those of Boston and New York, and conse- 
quently violated section 9 of article 1 of the Con- 
stitution ‘above referred to. 
” The answer to this objection was that the pro- 
vision of the Constitution affected related to the 
States of the Union in express terms and not to 
any territory belonging thereto. Louisiana was a 
territory, not a State. The Constitution was made 
for the States of the Union and not for territories. 
But there was strong opposition to this theory in 
congress, and in the long and desperate struggle 
which followed on the heels of this measure, the 
slave holders of the South attempted to reverse this 
decision and to carry the Constitution into the 
western territories; that what they claimed as their 
property rights there might receive the same pro- 
tection as claimed in the States, by virtue of con- 
stitutional stipulations. 

The question, then, of the relation of the Consti- 
tution to after-acquired territory was now to become 
all important in view of sentiment of expansion, 
soon to become so popular as to be embodied into a 
doctrine. The Federalists got in the way of the 
sentiment and were driven into exile, in consequence, 
Ever since then the party with expansive ideas, 
relating to territory, of course, has been the success- 
ful party. 

Aided by interpretations of our fundamental law, 
and the fortunes of war and diplomacy, we have 
continued to expand. Diplomacy has played a promi- 
nent part in this. Such diplomacy as Jefferson 


relation to the general government that counties 
do to the States to which they belong. And congress 
may legislate for them as States do for their re. 
spective municipal organizations (First National 
Bank v. County, etc, tor U. S. S. C. Repts. 129), 
Again, in a later case, the court, speaking through 
Mr. Justice Bradley, says: 

“The power of congress over the territories 
of the United States is general and plenary, 
arising from and incidental to the right to ac 
quire the territory itself, and from the power 
given by the Constitution to make all needful 
rules and regulations respecting the territory 
or other property belonging to the United 
States. Doubtless congress, in legislating for 
the territories, would be subject to those funda- 
mental limitations in favor of personal rights 
which are formulated in the Constitution and its 
amendments, but those limitations would exist 
rather by inference and the general spirit of the 
Constitution, from which congress derives all 
its powers, than by any express and direct appli- 
cation of its provisions” (Church of Christ, 
etc., v. United States, 136 U. S. S. C. Repts, 
p. I). ’ 

Again, in 1819, when, by treaty with Spain, we 
acquired the Florida territory, the same stipulation 
as to the incorporation of the inhabitants in the 
Union being in this treaty as in that concerning the 
Louisiana Purchase, the contest in congress was 
resumed. With this question of constitutional 


authority to admit to the Union the inhabitants of 
the newly acquired territory came up the question 
of authority in congress to alienate any portion of 
the United States’ territory. This, in connection 
with the proposed surrender to Spain of territorial 
rights in Texas in exchange for the territory of 





used in making possible the Louisiana purchase. 





Florida. Such a proposition met with popular dis 
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approval at the outset, and it was concluded by both | under the present Constitution, must necessarily, 
parties in congress that no such power was vested | from this fact, come within the jurisdiction of the 


jn the congress under letter or spirit of the Constitu- | Federal government. 
tion. That the terms of the second clause of the third | springs naturally from the right to acquire. 


And the right to govern 
This 


section of the Constitution should not be interpreted | was the opinion of Marshall, and he was a student 
to give power to alienate, by treaty or otherwise, | of Grotius and Vattel. 


any part or portion of the territory absolutely and | 
definitely belonging to the United States. 

The treaty providing for the cession to the United | 
States by Spain of the territory then known as | 
Florida was ratified by congress in October, 1820. 
This territory rimmed the Gulf of Mexico all the 
way from the mouth of the Mississippi to the Keys 
of Florida, and was a valuable acquisition in many | 
ways. Besides helping to round out the proportions 
of the young Republic, it gave a commanding con- 
trol to the entrance to the Gulf and consequent 
protection to the port towns of the South, not to 
speak of the great future commercial advantage to 
the South. Two years later Eastern Florida was 
given a territorial government, with much the same | 
outline as that for Orleans established in 





1804. | 
And soon after this Chief Justice Marshall an- 

nounced the first opinion, perhaps, of the federal 
Supreme Court touching upon the distinction be- 

tween States of the Union and the territorial 

possessions (American Ins. Co. v. Three Hundred | 
Fifty-six Bales of Cotton, 1 Peters’ Repts. p. 511). 
In this case the chief justice said: 


“We must take into consideration the rela- 





tion in which Florida stands to the United 
States. ‘ 

That territory ceded by treaty becomes a 
part of the nation to which it is annexed, either 
on the terms stipulated in the treaty of cession 
or on such as its new master shall impose.” 


And, further, in substance, it was the opinion 
of the court that an act of congress establishing a 
territorial court was not in derogation of those 


| 


| 


clauses. of the federal Constitution providing for | 


the establishment of the judicial system, since con- 
gress controlled the territorial possessions and the 
government thereof entirely 
Constitution. 


independent of the | 


Upon being ratified by congress this treaty became | 


part of the law of the land and admitted the inhabit- 


ants of Florida to the enjoyment of the privileges, | 
rights and immunities of citizens of the United | 


States. 


Perhaps it is unnecessary to inquire whether this | 


is not their condition, irrespective of the stipula- 
tion in the treaty, since usage, and, it may be, the 
Settled law of nations, requires such a political 
Status for the people of any ceded territory. 
it is even more certain that they do not participate, 
in a political sense, in the government, but must 


But | 


wait until reorganized by that part of the govern- | 
ment having control over them, that is, congress | 


under our Constitution. 


Lacking 


self-govern- | 


ment, the territory of the United States, not being | 


subject to the jurisdiction of any State government | 


Halleck puts it in this way: 

“This is now a well-settled rule of the law of 
nations and is universally admitted. Its pro- 
visions are clear and simple and easily under- 
stood; but it is not so easy to distinguish 
between what are political and what are munici- 
pal laws, and to determine when and how far 
the Constitution and laws of the conqueror 
change or replace those of the conquered. And 
in case the government of the new State is a 
constitutional government of limited and divided 
powers, questions necessarily arise respecting 
the authority which, in the absence of legisla- 
tive action, can be exercised in the conquered 
territory after the cessation of war and the 
conclusion of a treaty of peace. The determina- 
tion of these questions depends upon the 
institutions and laws of the new sovereign, 
which, though conformable to the general rule 
of the law of nations, affect the construction 
and application of that rule to particular cases” 
(Int. Law [Ist. ed.], chap. 33, sec. 14). 


Following in line came the opinion of the federal 


court in Pollard’s Lessee v. Hagan (3 Howard’s 
Repts. p. 225). 


“Every nation acquiring territory by treaty 
or otherwise must hold it subject to the con- 
stitution and laws of its own government.” 


Then, in a much later case, the same court goes 
into the subject again and further announces the 
policy followed by this government in respect to the 
status of the inhabitants of the ceded territory: 


“ Whenever political jurisdiction and legisla- 
tive power over any territory are transferred 
from one nation or sovereign to another the 
municipal laws of the country, that is, laws 
which are intended for the protection of private 
rights, continue in force until abrogated or 
changed by the new government or sovereign. 
By the cession public property passes from one 
government to the other, but private property 
remains as before, and with it those municipal 
laws which are designed to secure its peaceful 
use and enjoyment. 

As a matter of course all laws, ordinances 
and regulations in conflict with the political 
character, institutions and constitution of the 
new government are at once displaced. Thus 
upon a cession of political jurisdiction and 
legislative power — and the latter is involved in 
the former —to the United States the laws of 
the country in support of an established religion, 
or abridging the freedom of the press, or 
authorizing cruel and unusual punishment and 
the like, would at once cease to be of obligatory 
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force without any declaration to that effect, and| There were many brilliant men in both houses 
the laws of the country on other subjects would | of congress at this time, and the New England senti- 
necessarily be superseded by existing laws of | ment had taken root in the West. Abolition was 
the new government upon the same matters. | becoming a strong political factor and there were 

But, with respect to other laws affecting the | strong champions of this sentiment besides the sena- 
possession, use and transfer of property and | tor from Massachusetts. However, the defection of 
designed to secure good order and peace in the Webster led to compromise, and neither the question 
community and promote its health and pros- of slavery nor the power of congress over the terri- 
perity, which are of a strictly municipal char- | tory of the United States was, apparently, nearer 


acter, the rule is general that a change of | solution. 


government leaves them in force until, by direct 


As a result of the war with Mexico came the 


action of the new government, they are altered | treaty of Guadalupe-Hidalgo, and through the diplo- 


or repealed” 

U. S. S. C. Repts., p. 546). 
Interpretation of constitutional stipulations con- 
cerning the territorial possessions of the United 
States had been, from the time of the adoption of | 


(Railway Co. v. McFlinn, 114| matic application of the “Golden Rule,” 


as under- 
stood by nations, 


“.They should take who have power and they 
should keep who can,” 


the northwest territory by the States and the begin- | we came into possession of the territory of Texas, 
ning of our experience with a colonial form of | |together with other territory west of the Rocky 
government, controlled, more or less, by sectional in- | mountains. 


terest and influences. 


| 


Texas was, very probably, included in the Louisi- 


Mr. Calhoun, the uncompromising advocate of the | ana Purchase, although Spain and then Mexico had 


right of property in slaves, in the debates in Congress 
on the proposed establishment of territorial govern- 
ments for the new accessions of Oregon, California 
and New Mexico, in the years immediately preceding 
the rebellion, sought to justify the recognition of 
slavery in the new territories, because the Constitu- 
tion recognized slavesas a property right of force 
throughout the United States. And as this was 
one of the rights assuredly, by all authority, recog- 
nized as preserved throughout the change of relations 


of acquired territory, the right was good in this. 


new territory and could not be avoided by act of 
Congress. 

The federal court gave force to this contention 
soon after in the Dred Scott case. Besides, the 
subsequent amendments to the Constitution were 
admissions of the force of the argument, and 
amendments to the Constitution became necessary to 
finally settle this question. 

The debate in congress over the admission of this 
new territory and the discussion of the consequent 
constitutional questions was, perhaps, the most re- 
markable in the history of Congress, and there may 
have been no greater forensic contest in history than 
that which involved the matter of constitutional 
interpretation as applied to the acquired territory 
and the terms of its admission to the Union, which 
immediately preceded the war between the North 
and the South. 

Ever since the adoption of the ordinance of 1787 
slavery had been a bone of contention, which re- 
sulted, in 1820, in scaring the nation from the East 
to West with the line of the Missouri Compromise. 
Webster at first championed the cause of the New 
England abolitionists, and Calhoun and Clay met 
him with brilliant, logical and convincing argument; 
and built, as this argument was, in the express stipu- 
lations of the Constitution itself, it staggered the 
chief advocate of the abolitionists and later on 
caused him to array himself with Calhoun and Clay. 








remained in possession of it from the time of the 
purchase of Louisiana by the United States. It had, 
in consequence, become a bone of contention, es- 
pecially as many Americans had settled in this 
region and their rights were not always respected. 
This region, like the region of Orleans, was popu- 
lated by mixed races of people, with customs and 
such laws as they had, very dissimilar to our own. 

In the debate over the ratification of this treaty 
the same question of the relation of the acquired 
territory to the Union under the Constitution came 
up in congress again. The stipulation in the treaty 
as to the disposition of the inhabitants caused a re- 
newal of the contest, which became more important, 
as it involved impending sectional strife over the 
question of the extension of slavery, as before stated. 
In dealing with this new territory now, the South 
stood for the Missouri Compromise and were will- 
ing to accept a construction of the Constitution 
respecting the right of congress to intervene in the 
control and disposition of the territorial possessions 
that would assure to therfi a recognition of the right 
of property in slaves below the extension of the line 
of the Missouri Compromise, while north of that 
line slavery should be prohibited. 

The contest in congress over these constitutional 
powers begun with the proposed establishment of 
territorial government for Oregon, California and 
New Mexico, was kept up until South Carolina 
passed her Ordinance of Secession and thus precipi- 
tated the rebellion in the South. It was argued in 
these debates that the precedent of the Louisi- 


ana Purchase and that of Florida did not 
establish the constitutionality of the proposed 
extension of the Union to this new territory. 


That, while precedent was of great authority in 


a country like England, with its parliament as the 
supreme power, in this country precedent could 
never stand as against a correct interpretation of 
constitutional provisions. 
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Mr. Calhoun claimed the power of congress over | stanti, upon the consummation of the treaty the 
the territorial possessions was not absolute, and that Constitution of the United States spread itself 
there is no right in the government of the United over the acquired territory and carried along 
States to make a discrimination between the citizens | with it the institution of slavery is so irrecon- 
of one State and those of another. That in the | cilable with my comprehension or any reason 
matter of the admission of the acquired territory | I possess that I hardly know how to meet it.” 


into the Unio n Congress and the inhabitants of the | At this time the question of the life of slavery, or, 
newly established State, acting under and by virtue 


capi fact : ki rather, the right of its recognition by the Constitu- 
4 a We NS Se NE 6 new | tion as a legal right, was being attacked. Not alone 
tate. 


its extension into the newly acquired territory. 

“The United States possess, not simply the The leaders of the slave-holding States at last 
right of ownership over the territories, but that | became alarmed at the growth of sentiment against 
of exclusive dominion and sovereignty, and | the traffic and sought for compromises In slavery 
hence it was not necessary to exclude the power | the Constitution was recognizing as legal that which 
of the States to legislate over them by delegating was morally wrong and against public policy. 
the exercise of exclusive legislation to congress. Complicated with this always-doubtful question, 
It would have been an act of supererogation. | because morally wrong, the more important matters 
It may be proper to remark in this connection of territorial expansion and congressional preroga- 
that the power of exclusive legislation con-| tive were not as distinct issues as they might have 
ferred in these cases must not be confounded heen, These important questions were swept aside 
with the power of absolute legislation. They for a time by social upheaval which precedes all 
are very different things. It is true that abso- |-great reforms. And in the calm which followed the 
lute power of legislation is always exclusive,’ storm of rebellion came the acquisition of Alaska 


but it by no means follows that exclusive power | by purchase from the Russion government for seven 
of legislation, as far as this government is con-| miflions of dollars. 


cerned, is likewise always absolute. 

Congress has the exclusive power of legis- 
lation and the State legislatures, as far as their 
respective governments are concerned; but we 
all know that both are subject to many import- 
ant restrictions and conditions which the nature 
of absolute power excludes.” 

And, again: . 


The treaty for the accession of this territory con- 
tained a stipulation for incorporation of the territory 
into the Union, but, unlike the former treaties pro- 
viding for the citizenship of the inhabitants, this 
treaty contained an express provision excluding 
from citizenship the uncivilized native tribes. 

This same feature of the treaty with Mexico at- 
tracted a good deal of comment, and it was urged by 
members of congress that the inhabitants of a large 
part of the territory acquired could not be Ameri- 
canized and were, therefore, undesirable as citizens. 
And yet we have to-day Texas, California and New 
Mexico. 

No question seems to have been raised in the case 
of Alaska as to the power under the Constitution 
to provide by treaty for its incorporation, nor as to 

Daniel Webster declared that the theory of the | the proviso limiting citizenship. The treaty-making 
Constitution extending to the territories was an | power had so often been confronted with the per- 
absurdity. That the Constitution was made for the | plexing question of receiving the people of mixed 
States. And congress, by reason of the power | races and dissimilar tastes and customs as candidates 
granted in the Constitution, governed the terri- | for citizenship under our Constitution that it sought 
tories entirely independent of that instrument, in- | in this way to avoid the argument so often made 
deed, incompatibly with its provisions. That no | against the practice. To be sure the condition could 
stipulation of the Constitution extended to a terri- | have no force unless congress ratified it. 
tory of the Union, unless congress, by act, applied) The Constitution provides for citizenship within 
it. That it did not act of its own force anywhere. the Union of the States. When we undertake to 

And Mr. Justice Brown, after finding the acquired make citizens of the inhabitants of acquired terri- 
territory to be domestic and appurtenant, applies this | tory we must look elsewhere for the means, if not 
Same reasoning to the taxing powers and prohibitions | for the authority. 
of the Constitution. Mr. Justice Brown, in his opinion in the recent 

Mr. Webster changed his opinion. case of Downes v. Bidwell, admits the force of the 

Ever conciliatory and for compromise was Henry | contention of Mr. Calhoun, that the Constitution 
Clay, and thus he expressed himself on the question | extends its authority over the territorial possessions 
as it involved the matter of the extension of slavery | of the United States, but limits the authority to 
into these territories : the general prohibitions therein named, outside of 
“Now, really, I must say the idea that, eo in- ' which he gives congress absolute control. He says: 


“As soon as the treaty between the United 
States and Mexico is ratified the sovereignty and 
authority of Mexico in the territory acquired 
becomes extinct and that of the United States 
is substituted in its. place, carrying with it the 
Constitution, with its overruling control over all | 
the laws and institutions of Mexico inconsistent 
with it.” 
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“To sustain the judgment in this case under 
consideration it by no means becomes necessary 
to show that none of the articles of the Consti- 
tution apply to the Island of Porto Rico. There 
is a clear distinction between such prohibitions 
as go to the very root of the power of congress 
to act at all, irrespective of time or place, and 
such as are operative only throughout the United 
States or among the several States. 

Thus when the Constitution declares that 
no bill of attainder or ex-post facto law shall be 
passed, and that no title of nobility shall be 
granted by the United States, it goes to the com- 
petency -of congress to pass a bill of such 
description. 

Whatever may be finally decided by the 
American people as to the status of these islands 
and their inhabitants, whether they shall be 
introduced into the sisterhood of States or be 
permitted to form independent governments, it 
does not follow that in the meantime, awaiting 
that decision, the people are, in the matter of 
personal rights, unprotected by the provisions 
of our Constitution and subject to the merely 
arbitrary control of congress.” 


It is true that in its opinion the court does not 
perceptibly enlarge the rights of inhabitants of our 
territories under the Constitution. But, while 
acknowledging the exclusive right of congress to 
control them, the absolute right in congress to 
govern is by no means conceded. Such constitu- 
tional provisions as by their terms apply throughout 
the Union or among the several States must be appli- 
cable to the territories organized by acts of congress. 
Otherwise we would have the paradox of a Union 
of States existing only by means of its Constitu- 
tion, yet exercising powers through its legislative 
function in conflict with the provisions of its funda- 
mental law. 

If this were the case, the constitutional rights of 
the people of Alaska, Arizona, New Mexico, Okla- 
homa, Porto Rico and Hawaiian Islands would be 
uncertain, to say the least. And here it might be 
said that the Constitution is not the supreme law of 
the land. 

Mr. Justice Brown maintained that the Constitu- 
tion was made for the original States of the Union 
and the territory then belonging which should event- 
ually become parts of the Union; and, further, that 
the Constitution did not, by its own force, extend 
to the possessions of the United States, even under 
established territorial governments. 


Quite a respectable part of the court, led by the 
Chief Justice, were of the opinion that the Consti- 
tution followed on the heels of a ratification of the 
treaty with Spain, and took hold and was of force in 
the new territory thereafter when duly organized. 

In an article in the North American Review for 
August of this year the Hon. George S. Boutwell 
sees nothing in the different opinions expressed by 
the members of the federal court in these Insular 








——__. 
Tariff cases to justify a belief that at the proper 
time they will not hold that the Constitution covers 
all organized possessions of the United States, 
“Tt follows, therefore, that very soon every 
dependency which has come into the possession 
of the United States through the treaty with 
Spain will be organized in a territorial govern. 
ment, and, therefore, that within the same period 
of time the Constitution of the United States 
will be made applicable to each of them through 
the expressed opinion of a large majority of the 
justices of the Supreme Court.” 


And hence that all of the territory that has been 
acquired, appurtenant or insular, in conformity to 
the law of nations and now in our possession, will 
come under the jurisdiction of. the Constitution, 
This is an optimistic view of the situation in view 
of the fact that these same differences of constitu- 
tional interpretation have existed ever since the first 
acquisition of territory by this government. And, 
notwithstanding that this democratic government 
of ours owes its right to exist and do business by 
virtue alone of its Constitution, the federal Supreme 
Court, charged with the interpretation thereof, finds 
it to be the absolute function, practically, of Con- 
gress to rule a part of the territory and people, irre- 
spective of that Constitution. The court held to the 
apparently incontrovertible fact that the Constitu- 
tion was made for the United States and not for the 
territorial possessions or after-acquired territory 
while in that status, and, therefore, found the Island 
of Porto Rico to be appurtenant territory belonging 
to the United States, but not a part of the United 
States in the sense that the Constitution operated 
over it. As the same court had just decided that 
this territory was domestic and not foreign, the situ- 
ation assumed the same old condition of compromise 
and convenience, if not doubt, that began a hundred 
years back and led the Chief Justice to make the 
sarcastic comments in his dissenting opinion. 

Those who know the political history of this coun- 
try, especially that portion having to do with the 
accession of territory, will see no inconsistency in 
the position of Mr. Justice Brown in deciding this 
insular territory, acquired through treaty. duly rati- 
fied, to be domestic and appurtenant in the one case 
and outside of the Constitution of the United States 
in the other. He follows the line of political cleav- 
age wrought by precedent and court decision, as far 
as it goes, and irregular as it is. From the law of 
nations he concludes, very properly, that this ac- 
quired territory has become a part of our domestic 
territory. 

Here the same difficulty is confronted that puzzled 
Jefferson and Madison, that as the Constitution was 
made for States of the Union alone, and it may be 
for the original States at that, there could have 
been no intention of the framers of that instrument 
to make its provisions operative in future-acquired 
territory that could only be appurtenant to the 
United States, at least for such a time necessary for 
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its proper organization and incorporation into the 
Union of States. Mr. Webster contended for this 
construction of the constitutional authority and the 
power of congress over the acquired territory. And 
congress has assumed the authority and followed 
this practice from the Louisiana Purchase to the 
present time. 

“The clear distinction between a State and a 
territory thus drawn at the very outset of our 
career and the principles then established — 
that congress was free to govern the depend- 
encies of the United States in such manner as 
it saw fit; that the government it granted need 
not be republican, even in form; that men might 
be taxed without any representation in the tax- 
ing body, stripped absolutely of the franchise, 
and ruled by officials not of their own choice — 
have never been departed from and have often 
been confirmed” (Prof. J. B. McMaster, Forum, 
December). 


Nevertheless, we must remember that as against 
the spirit of the Constitution precedent will not 
stand. 

_ As to what constitutes incorporation in the sense 
intended, where used in these treaties, there seems 
to be a wide difference of opinion. Chief Justice | 
Marshall construed the term, as used in the treaty | 
for the Louisiana territory, as a promise to admit to | 
Statehood. But Mr. Justice White says: 


“The minutest analysis of the Louisiana 
treaty fails to disclose any promise of State- 
hood.” 


And this latter construction is more nearly right, 
if viewed in the light of those early experiences. 
We have, however, followed the direction of the 
former. 

The treaty-making power of our government has 
no authority in itself to incorporate, although it 
may agree that this shall be done under certain 
conditions, and among most conditions is always 
present the question of assent of Congress. 

Nor does incorporation take place by a mere rati- 
fication of the treaty. It must be effected by some 
law, and act of Congress is that law, under the Con- 
stitution. Congress is merely the vehicle of con- 





Struction and trings the acquired territory within | 


the sphere of influence of the Constitution by means 
of its power of construction. 

At the bottom of this difficulty is the social status 
of the inhabitants of the acquired territory. It was 
a serious question, first met by the proposed incor- 
poration of the people of the Louisiana Purchase, 
and the commissioners were instructed by Mr. Madi- 
son to get the territory, but not to agree 


“To incorporate the inhabitants of the hereby 
ceded territory with the citizens of the United 
States, being a provision which cannot now be 
made.” 


It was found that to insist upon this proviso 
might result in defeating the effort to acquire the 


territory, so it was conceded that the inhabitants 
of this territory should be incorporated into the 
United States 


“As soon as possible, according to the prin- 
ciples of the federal Constitution.” 


Observe the different wording of this same clause 
in the treaty for the cession of Porto Rico: 


* * * 


“The civil and political status of 
the native inhabitants of the territories hereby 
ceded shall be determined by congress.” 


This illustrates 
expansion. 
Thus beginning with the Louisiana Purchase, in 
1803, we have acquired by the means recognized by 
the law of nations, and with but small expenditure of 
money, the Floridas from Spain in 1819; Texas from 
Spain and Mexico by adverse title in 1845; Califor- 
nia and New Mexico acquired by treaty with Mexico 
in 1848; and more territory from Mexico again in 
1853; the Guano Islands, 1856; Alaska was ceded by 
Russia, 1867; the Hawaiian Islands, 1898; in 1900 
Great Britain and Germany renounced to the United 
States all rights which they had or claimed to a 


the growth of the theory of 


| large portion of the Samoan group of islands; add 


to this list the more recent acquisitions of Porto 
Rico, Philippines, Cuba and the Danish Islands, in 
all probability, and we may realize, perhaps, what 
the precedent in the Louisiana Purchase has done 
for this nation. 

Whether consistent with our political system, as it 


| was understood by the framers of the Constitution 


and Jefferson, Madison and Marshall, there has been 
a silent, but, it may be, a natural growth of the doc- 
trine of territorial expansion not unlike the growth 


| of nature as exhibited in the forest tree. 


Up to a certain time in this growth we enlarged 
only through contiguous accessions. We are now 
called upon to adopt the colonial system in relation 
to our possessions far beyond the seas and to hold 
and govern them in the same way as does Eng- 
land some of her South African possessions, or to 
extend to the inhabitants, composed of alien and 
mixed races, the rights, privileges and immunities 


| guaranteed by the Constitution to our citizens at 


home. 

When Jefferson, as chief adviser of President 
Monroe, was considering the matter of accessions 
to our territory and looked towards Cuba as the 
most promising addition, his ambition for extended 
territory, and hence political prestige, appealed to 
him as of the first consequence. The matter of how 
to govern the inhabitants of this acquired territory 
was of secondary importance. In a letter to Presi- 
dent Monroe, October 24, 1823, he wrote as follows: 


“Do we wish to acquire to our confederacy 
any one or more of the Spanish provinces? I 
candidly confess that I have ever looked on 
Cuba as the most interesting addition which 
could ever be made to our system of States. 





The control which, with Florida Point, this 
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island would give us over the Gulf of Mexico | 


and the countries and isthmus bordering on it, 
as well as all those whose waters flow into it, 
would fill up the measure of our political well 
being.” 


But, while Jefferson was ambitious in the desire 
for extending the territorial limits of the United 
States, this desire was well seasoned with the sense 
of protection to the young republic which his hand 
had so well helped to fashion. 

Its territorial expansion was to be along the line 
of greatest strength, with the Monroe doctrine as 
its guide. 


“This sets our compass and points the course 
which we are to steer thrpugh the ocean of 
time. 

Our first and fundamental maxim should be 
never to entangle ourselves in the broils of 
Europe. 
to intermeddle with Cisatlantic affairs.” 


From all this becomes apparent the condition we | 
have reached in our national progress towards em- | 


pire, respecting the conflict of authority between 
congress and the Constitution. Vitally important 
as this question surely is to this government, it is 
by no means new to us. It has been a 
disturbing element in our governmental policy 
for many years, and now Mr. Justice Brown 
says it is irreconcilable, viewed in the light 
of the interpretation of the Constitution by Jefferson 
and Madison, and that in which congress now as- 
sumes authority to act. And it is not now so much 
a question of party as of national expediency that 
we apply in interpreting the Constitution. As 
we have grown away from its early lessons, we 
have lost somewhat of the reverence our forefathers 
had for that instrument, and it has been made to 
respond to our will as represented in the acts of 
Congress many times. 

With our chief Federal Court at loggerheads over 
this question of authority, Congress is sure to assume 
an advance of authority on the plea of political 
expedient, and, as before has happened, the Federal 
Court when called upon to determine the right must 
uphold such action on the same plea of expediency. 

It is no uncommon thing in political economics 
this matter of a representative body, such as Con- 
gress, usurping the authority which it lacks organ- 
ically. Under our form of government Congress is 
an important factor, but is at all times controlled 
not only by the letter, but by the spirit of the Consti- 
tution. The theory is that the Constitution is 
supreme. The British Empire has a constitution 
also, but the acts of its parliament are supreme. 

The student of politics at all curious will find food 
for reflection in the contemplation of possibilities 
made probable through changes of political 
conditions. 


P. L. Epwarps. 
, Wasuineton, D. C., December, 1901. 


Our second, never to suffer Europe | 





IS LAW A FIELD FOR WOMAN’S Work? 


The following is the address on the above subject 
made before the American Bar Association, at its 
Denver meeting, by Mr. William P. Rogers, of the 
Indiana State University: 

I make no apology for bringing before the sec. 

tion of legal education the question embraced jn 
the subject of this paper. While it has never before 
been presented to us collectively for discussion, or 
otherwise, each of us, doubtless, has been called 
upon to answer it for someone whose chosen life 
| work depended largely upon the answer given. It 
\is of increasing importance and will arise more 
| frequently within the next few years than ever 
before. It is of interest to the bench and bar, 
because women are not only asking admission to 
practice, but are rapidly entering our ranks and 
practicing at our bars. 

It is of interest to our law schools, because to 
|at least sixty-four of our one hundred and two 
| schools have women applied and been admitted. to 
| the study of law. And they have not only applied, 
| but have entered and studied and carried away 
honors and degrees. More than three hundred 
women have been admitted to practice law in the 
United States within the last twenty-five years. Not 
all these, perhaps, are practicing in courts, but very 
many of them are, and the others, like many of 
the men who have been admitted to the bar, find it 
more congenial and, perhaps, more profitable to 
confine themselves to the work of the office. But 
they are none the less lawyers, doing the work of 
the legal profession. This does not include a large 
runiber of female clerks doing legal work in law- 
yers’ offices all over the country. 

There were, during the past year, in our law 
schools, about two hundred women studying law. 
And, while the increase of law students has, within 
the past five years, been much larger than that of 
most other professions, the per cent of increase 
during the same time of female law students has 
been double the per cent of increase of male law 
students. This may be largely accounted for in 
the fact that our schools have been open for 
women for a much shorter time than to men; yet 
it remains an interesting phase of our question. 
Besides the large number of law schools where men 
and women work together in the same classes, there 
are two schools, one in Washington, the other in 
New York, where special work is laid out for 
wemen, who compose the entire membership of 
such classes. There are several organizations, 
prominent among which is the Woman’s Legal 
Education Society of New York city, formed and 
conducted for the purpose of advancing the legal 
| education of women. So the question of women 
| in law is neither forced nor theoretical. It is both 
| real and practical, touching the lives and life work 
| of some of our most noble and most intellectual 
‘ women. 
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In our schools and colleges they have long been | 


discriminated against. 


Only within the last half | 


century have they been admitted to those sacred | 


precincts of higher learning, whose teachings, it 
was believed, only men could grasp. But here they 
have shown a mental power and alertness unsur- 


| purpose of trying their fortunes there? 


passed by the young men of their college classes, | 


and it is now, on all hands, conceded that higher 
education is adapted alike to the sexes. It is only 
a few years since all the professions were closed to 
women. They could consistently do general house- 
work, cooking and sewing, but beyond such as this 
they ventured at their peril. But when its was dis- 
covered that they were capable of learning all the 
highest branches, it was soon known that they could 
teach, and, to their credit and the advantage of the 
children, they have for years been in control of the 
common schools all over the country. 


The schoolmaster with his birch rod government 
has given place to an army of more than two hundred 
and eighty-four thousand splendid women, whose 
examples and teachings in the school-rooms of our 
land have saved us the necessity of larger armies of a 
more belligerent character in other fields of our 
government. Step by step they have taken higher 
position in the educational world, till to-day there 
is no course in the college curriculum which they 
have not mastered and do not teach. In our high 
schools, public and private, there are fourteen thou- 
sand nine hundred and forty-nine female teachers. 
In our institutions of higher education there are 
one thousand seven hundred and thirty-eight female 
professors and instructors, besides one thousand 
four hundred and fifty-six female professors in col- 
leges for women. 

There are thirty-seven thousand five hundred and 
five female students pursuing work in our colleges 
and universities. There are one hundred and thirty- 
two colleges for women alone, with an attendance 
of eighteen thousand four hundred and fifteen stu- 
dents. Having mastered the field of general and 
higher education our women have entered the do- 
main of technical and professional work. As pulpit 
orators they have for many years proven them- 
selves capable. 


In 1899 one hundred and fifty-six women enrolled 
in the theological schools of our country. In this 
field there is an opportunity for work which bids 
fair to -attract many of our best educated women. 
But the medical profession has been most atrractive 
tothe women. In it they have won fame and more 
of fortune than in any other work. There were 
one thousand four hundred and thirty-six female 
students enrolled in the medical schools of the 
United States in 1899, besides eight thousand nine 
hundred and seven studying to become professional 
nurses. Aside from teaching, the medical profes- 
sion, with its collateral work of nursing, seems des- 
tined to attract more of the women and better 
adapted to them than any other. 

But when the women have entered all these fields 


of work which so recently have been held sacred 
to men, and when they find that in such work 
they can successfully compete with men, make for 
themselves an independent support and, perchance 
a fortune, why shall they not enter the law for the 
Well, enter 
it they will—jin fact, they have already done so, 
with, perhaps, indifferent success. While there may 


| be plausible reasons presented to prove that women 


should not enter into active practice in our courts, 
surely one cannot at this late day say that they 


| shall not be educated in the law, if their ambitions 
| and inclinations lead them in this direction. 





Our much vaunted assertion that a knowledge of 
the law makes one a better citizen certainly has in 
it no sex limit. Whether or not, we should at least 
encourage their attendance in our law schools, that 


| they may, in learning law, thereby acquire an im- 


portant part of a liberal education. It would seem, 
indeed, that one’s education, in these days of numer- 
ous law schools, is incomplete until such a course 
in law has been taken as will give one a general 
view of our legal system. For there is no condi- 
tion in life where the law does not enter with its 
commands and restraints. It prescribes our rights 
as infants, never loses sight of us from the cradle 
to the grave, and kindly distributes our estates when 
we are dead. The law seeks to control all those 
of different race, color, condition and sex who come 
within its domain. Surely it is important that all 
should know, at least in a general way, what this 
law is and what is their relation to it. If so, the 
doors of our law schools should not be closed to a 
class composing in numbers more than half our 


| pepulation, but should stand open for all who show 





themselves, by preliminary training, competent to 
enter. 


The growing sentiment in favor of the study of 
law, among both men and women, will doubtless, 
within the next five years, open the doors of all 
our law schools to women. As there is no sex 
limit to justice and equity, there will be none to the 
knowledge of their rules and the privileges of the 
schools where they may be learned. 

The story of woman’s admission to the bar in 
the United States is one of contest and struggle. 
We, their brethren, being already within the gates, 
with legal power to keep those out who were of 
opposite sex, have not extended a very hearty wel- 
come to our sisters in law. If the road has been 
opened for them to enter, it has been only because, 
with their own hands, they have torn down the 
obstacles and cleared away the rubbish. 

Women who have undertaken the practice and 
have continued in it for a few years are usually 
quite enthusiastic on the subject, even insisting 
that active court practice is as fitting for women 
as men. The determination to succeed, the fasci- 
nation that legal work, new to women, brings the 
belief that legal disabilities of women have been 
largely removed by the influence of women lawyers, 
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and that by their influence complete legal and po- 
litical equality of the sexes is to be obtained, stimu- 
late the young women to enter the profession and 
give to them an enthusiasm which even a dearth of 
citizens cannot suppress. But many of the women 
who have independently entered the active practice, 
including office and court work, find clients as 
willing to trust their business to them as to men of 
equal experience. They have not yet been long 
enough in the profession to develop women lawyers 
equal to Marshall, Webster or Choate, but those in 
the practice probably average well when compared 
with the men, both in ability and income. 

Mrs. Catherine Waugh McCulloch, who practices 
law with her husband in Chicago, writing concern: 
ing the income of women lawyers, says: “ That it 
is difficult to discover, but I believe but few of 
them have received as much as $5,000 a year. One 
told me of a $10,000 fee, and I know of some who 
have earned and collected as much as $2,000 to 
$3,000 per year, but this was only after five or ten 
years’ experience. When there are women lawyers 
of twenty to thirty years’ practice there will be 
larger fees. But even in the early years of practice 
the fees of the women average fairly well with the 
fees paid men of similar experience for the same 
kind of work.” 

She further writes: “ Law is excellent as a study 
for women, and in the practice sex is not necessarily 
a disability. In securing business, sex is as yet a 
hindrance, for some people have not yet discovered 
that women can have legal ability. From my own 
experience of fifteen years I have become so well 
satisfied that law is a proper sphere for women that 
I should be willing to have my daughter choose it 
for her vocation.” 


From Miss Isabella M. Pettus, who has for three 
years practiced in the courts of New York, I have 
received much information concerning the practice 
of law by women in that city. Many of them there 
have won success, not only in office work, but at 
the bar, before courts and juries. These women, 
many of them wives and mothers, have been none 
the less faithful to these “ heaven-appointed ” offices 
than before they entered the profession, or than 
their sisters who, in other honorable professions or 
lines of work, help to make and keep the home. 
Miss Pettus, in a strong presentation in favor of 
woman’s fitness and right to practice law, says: “I 
would condemn heartily the course of a_ wife or 
mother who would neglect her home and children 
to practice in the courts; I would praise, unre- 
servedly, any earnest, intellectual woman who takes 
up ‘toil unsevered from tranquility’ and fits herself 
for a professional life, for the love of law and of 
learning, thanking God that the nineteenth and 
twentieth centuries have given woman freedom to 
work out her own life, as she will, in honor and 
righteousness.” 

And when the question in hand is examined from 
all sides, is not the answer found in the suggestion 





ee 
that, after all, women must be given freedom to 
settle the matter for themselves? Experience alone 
can determine their adaptation to the Profession, 
and they are surely entitled to the test. If they 
fail, their better judgment will readily dictate the 
wise course to pursue. If they succeed, and the 
predicted dangers to home and motherhood do no 
come, let us, with them, rejoice in their success 
We can do no less than give them every possible 
opportunity to determine for themselves how bes 
to make the most of life. 


We may consistently suggest, however, that there 


is no other profession like the practice of the law, 
It is a continual contest. The assertions from the 
minister in the pulpit are usually unquestioned and 
unanswered. His critics speak only in his absence. 
His hearers have assembled because they are ip 
sympathy with his views, and expect to agree with 
what he may say. So with the work of the physi- 
cian. His errors may neither be all buried nor. for- 
gotten, but he can rely upon the assurance that no 
one else will be employed to continually hunt for 
and expose them to public inspection. The teacher 
stands in advance of his pupils, teaching them things 
they have not yet learned. If, perchance, some 
leader of the class points out an erroneous state- 
ment, it may at once be corrected, with little em- 
barrassment. But the propositions of a lawyer in 
court are made in the presence of a shrewd oppo 
nent, whose business it is to see the vulnerable 
places, point out the errors and inconsistencies and 
openly criticise the position assumed. His address 
to the jury is to be publicly answered and his con- 
clusions refuted. He must be an antagonist be- 
cause his client is. This is the life of the lawyer 
in court. It cannot be otherwise to win success. 
The nervous strain borne by the lawyer in a long, 
closely and often bitterly contested case demands 
not only mental but physical vigor which few men 
possess. At the end of such a contest, where, i 
not the life or liberty of one’s client, his property, 
at least, is lost, the attorney must be strong indeed 
who can, unperturbed, proceed with the demands 
made upon him by other pressing business. Are 
women so constituted that they can successfully 
live such a life? Is such a life desirable for a 
woman, where this strife and mental contest must 
be principally with men, even though she be strong, 
learned and experienced? Cannot a woman with 
such qualities utilize her life to better advantage 
elsewhere? Is there any crying need or pressing 
demand for women to practice in our courts? What 
great reforms, what betterment to society, would 
result from their assuming such onerous work? 
To the woman who would enter the law, intent 
ing to take up its practice as a profession, thes 
and many like questions must come for answét. 
But the answer must come from her. We have 00 
right to deprive her of the privilege of personal 
experience. She has the right, and should “have 
the privilege, of entering the bar as a practitioner 
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a purely personal grounds, although there be no 

lic demand or crying need for her. She should, 
in this matter, be just as free and independent as 
her brother, with the right and power to choose 
for herself any honorable calling; but in doing so 
she should, like every other citizen, select that for 
which she is best suited and which will bring to 
her and those about her the most of good and of 


happiness. 
nimcabienenny 

THE SALVATION OF JUVENILE DELIN- 
-QUENTS. 


The jail cradle. Who rocks it? The answer is 
by no means an easy one. Juvenile delinquents 
may be divided into five classes. The first class 
consists of the utterly degenerate, outlaws from 
society, who steal because of an irresistible impulse. 
They exist by plunder, and this abject condition is 
the direct result of a childhood undisciplined by 
any moral or religious training. 

The second class comprises those who are more 
dangerous to society than the first, because they 
are more systematic in their rascality and more 
adept in covering their tracks. The well-dressed 
pickpocket belongs to this class. 

The third class consists of the children of neglect- 
ful parents, who have acquired a habit of petty 
thieving while young, and, owing to the careless- 
ness of their parents, have persisted in thieving 
until the habit has wholly mastered them. This 
class have become thieves owing to a lack of sys- 
tematic moral and religious training. 

The fourth class consists of “nobody’s claim.” 
I mean those who are driven into crimes in conse- 
quence of their utter destitution, and thrown upon 
the world in a state of abject misery. To this class 
belong children brought up and cared for in public 
institutions. 

The fifth class are those who live in a condition 
of squalid misery, yet, under pretences of gaining 
an honest livelihood, are ever on the alert to prac- 
fice all kinds of rascality, and profit therefrom. An 
example of this class is found in the thief peddler, 
acharacter much more common in Europe than in 
the United States. 

The great increase in the number of juvenile de- 
finquents is easily explained by the abolition of the 
apprentice system. The’ result of abolishing the 
apprentice system in America has been to flood the 
country with young men without a trade and with 
insufficient learning to obtain a livelihood. A young 
Man graduating from the common schools of this 
country, who is unable to use both hands and brain 
in unison, is a hopeless derelict in the stream of 
life. The apprentice system was abolished solely 
through selfish motives, namely, the limitataion of 
the numbers of the respective crafts, and the hope 





that such limitation would result in increased 
wages. A young high school graduate, therefore, 
must direct his energy to clerical work, and, failing 
in this, must live on his parents. Clerical work, 
with its uncertainties, and poor pay, and female 
competition, working for one-half the wages usually 
given to men, furnish a ready explanation for many 
lapses into crime. 

Present and future generations of America will 
rise up and call him blessed who can show a prac- 
tical way to save the “child of the streets” from 
becoming a thief and a vagabond, and to rescue 
the girl beauty of the slums from a life of sin and 
degradation. 

To prove my assertions, the public records of 
commitments to Elmira reformatory show that 
ninety per cent of the delinquents never learned 
a trade. 

How to treat these classes and derive successful 
results therefrom, is the mighty problem with which 
government officials at Washington are now wrest- 
ling. A bureau of statistics for the investigation 
of criminal records has been established, and the 
legal profession is curiously waiting for results. Let 
us hope that the child of the streets of the future 
will in our country become the upright, law-abiding 
and God-fearing citizen. 

JoserH M. SULLIVAN. 

Of the Suffolk (Mass.) Bar. 


———— on 


POWERS OF ALDERMANIC PRESIDENT IN 
CITIES OF THE SECOND CLASS. 


s 


A case of peculiar interest to cities of the second 
class in this State was recently decided by the 
Supreme Court, Appellate Division, Third Depart- 
ment. The litigation grew out of the action of the 
president of the common council of the city of Albany 
in deciding a tie vote on the designation of city 
papers in favor of the Press Company, on the ground 
that since the vote was a tie and no designation was 
made, the Argus remained city paper, application 
was made for a mandamus to the clerk of the com- 
mon council to deliver to the Argus for publication 
all papers required by law to be published in the 
city’s official papers. This application was argued 
before Justice Chester in Special Term, Amasa J. 
Parker, Jr., assisted by Judge Andrew Hamilton, 
appearing for the Argus; Corporation Counsel An- 
drews and former Corporation Counsel William P. 
Rudd for the city clerk, and John F. Montignani for 
the Press Company. From the order denying its 
application the relator appealed to the Appellate 
Division. 

The opinion, written by Justice S. Alonzo Kellogg, 
in which the other four members of the court con- 
cur, lays stress upon the declaration that if the presi- 
dent of the common council had power to vote like 
aldermen, the ward from which he comes would have 
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double representation. 
follows: 
Justice Ketioce’s Oprnion. 


“The question presented by this appeal relates to 
the right of the president of the common council of 
a city of the second class to vote in the designation 
of an official newspaper. The Special Term inter- 
preted the statute as giving to the president such 
right. I think in this the learned court was in error. 

“The common council mentioned in the act (chap- 
ter 182, Laws of 1808) is a legislative body, ‘its 
authority, except as otherwise provided in this act, 
or by other laws of the State is legislative only’ (sec- 
tion 13). The common council is composed of one 
alderman from each ward and a president elected 
f:om the city at large. The wards have equal repre- 
sentation in the legislative body if we do not give to 
the president aldermanic powers, and if we do the 
ward in which the president happens to reside has a 
representation in the legislative body for all purposes 
twice that of any other ward. Such a scheme might 
be the subject of just criticism. That it was not the 
intention of the legislature to give to the president 
all the powers possessed by the aldermen is manifest 
by the provisions of section 14: ‘ The president may 
vote like other members of the common council upon 
all resolutions and ordinances submitted to the body 
for its action in case of a tie vote.’ If the president 
had by the general provisions of the act the right to 
vote as alderman there would have been no need of 
giving him the right to vote in case of a tie vote. 
This must be interpreted as a denial of the right to 
vote in all other cases. Counsel for the Press Com- 
pany asks us to interpret the legislative intention as 
meaning ‘must vote’ instead of ‘may vote’ when 
there is a tie vote on resolutions and ordinances, but 
this could hardly be counted a cure for deadlocks. 
If the president had the same right as aldermen to 
vote on all propositions, his vote might as often 
make a tie as dissolve one. But the reasoning of the 
learned counsel illustrates the difficulty of maintain- 
ing any middle ground. It was either the intention 
of the legislature to give to the president the right 
to vote the same as aldermen on all propositions, or it 
was its intention to give him the right to vote only 
in case of a tie vote upon resolutions and ordinances. 

“Tt appears to me that there is no escape from this 
conclusion. That it was not the intention of the 
legislature to invest the president with all the powers 
of an alderman in the legislative body, seems to me 
very clear. The status and functions of the president 
are different from those of aldermen. He is elected 
as a city officer by the city at large and is to receive 
a salary fixed by the act. His duties are defined by 
the act and are not the duties imposed upon the al- 
dermen. He is to preside at the meetings of the 
common council; he has power to convene the com- 
mon council; he is made a member of the board of 
estimate and apportionment; he is required to ‘ dis- 
charge such other duties as president as may be 
defined by ordinances of the common council and 


The opinion in full is as | 





other provisions of this act’ (section 14), and he tay 
the right to vote on ordinances and resolutions in 
case of a tie. ‘The president and aldermen thys 
elected shall constitute the common council.’ With- 
out doubt he may be regarded as a member of that 
body, but a member with different powers than thog 
possessed by the aldermen, and not clothed with ak 
dermanic powers. Great stress is laid upon the 
wording in section 29, ‘Each member shall be enti- 
tled to vote for one of the papers,’ and it is urged 
that this gives the president express authority to 
vote on this question. There appears to be no 
special reason why he should be permitted to vote op 
this question unless he is a voting member of the 
council and entitled to vote on every question. I see 
no particular significance in the use of the term 
‘each member;’ it was a provision restricting a 
member from. voting for more than one paper and 
was naturally expressed in this way. If the legisla- 
ture had intended to give to the president a right 
to vote on this question it would have included it in 
the provision (sec. 14) conferring a power to vote in 
case of a tie. 

“The term ‘member’ is used very often in this 
act, and it does not appear to me that in its use the 
legislature intended to refer to any one other than the 
aldermen, and did not intend to include the presi- 
dent, or to give him the right to vote in matters 
referred to. Section 15 provides for the choosing of 
a clerk ‘by a vote of three-fourths of all the mem- 
bers.’ Section 16, ‘The members of the common 
council, or a majority of its members, may call a 
special meeting.’ Section 17, ‘A majority of all its 
members shall be a quorum.’ Section 109, ‘ No appro- 
priation of money shall be made * * * except 
by ordinance passed by three-fourths of all the mem- 
bers. No ordinance shall be passed * * * 
authorizing * * * a sale or lease * * * ex- 
cept vy a vote of three-fourths of all the members of 
the common council.’ Section 21, After the mayor's 
veto, the ordinance cannot be passed ‘ unless three- 
fourtns of all members of the common council’ vote 
for it. Section 25, ‘The common council may, by 
ordinances passed by two-thirds of all its members, 
regulate the powers and duties of any city officer or 
department. Section 27, No expulsion shall take 
place or vacancy be declared ‘except by the vote of 
three-fourths of all the members of the common 
council.’ Then follows section 29, before quoted, 
as the sole reliance for authority in the president to 
vote — ‘Each member shall be entitled to vote for 
one of the papers.’ Following this, in the same-sec- 
tion, it is provided, ‘In case any of the official papers 
shall refuse or fail to act or perform as such, the 
common council may designate another paper in its 
place.’ 


“The inquiry is pertinent here: Can the president 
vote on this proposition? The ‘common council’ 
must designate, that is, the members of the common 
council, each member may vote. The act authorizes 
the ‘common council’ to do many things. That 1 
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jt authorizes each member of the common council to 
yote on the subject, and the act would have no 
greater significance if it had said ‘each member shall 
be entitled to one vote’ on the question before the 
To give, therefore, to this form 
of expression occurring in section 29 the meaning 
claimed for it, that it confers upon the president the 
power to vote and thereby changes the voting force 
in the common council, it seems to me, does violence 
to the otherwise apparent intention of the legisla- 
ture. It punctures and distorts a reasonable gov- 
ernmental scheme and creates unnecessary confusion 
and doubt as to when and on what occasions the 
president may exercise the functions of the alder- 
man and when not, when he must be counted in de- 
termining a majority. vote or a two-thirds or three- 
fourths vote, or a quorum. 

“Tf, as I believe, it was the intention of the legis- 
lature not to make the president, elected by the city, 
a member of the legislative body, except so far as 
specific functions are conferred, viz., the right to call 
the council together, to preside at their meetings, 
with a vote upon the passage of ordinances and reso- 
lutions when there is a tie in the legislative body, 
then we have a scheme workable and comprehensible, 
a legislative body constructed on a plan analogous to 
that of other legislative bodies composed of mem- 
bers from each separate ward of the city, giving to 
each.section equal representation, and with no con- 
fusion as to the meaning of the plan or as to powers 
of its component parts. This is a general act and 
affects all cities of the second class, and no confusing 
interpretation should be read into it unless it is im- 
possible to read it otherwise. 

“The order should be reversed, with $10 costs and 
disbursements against the Press Company, and writ 
of mandamus prayed for be directed to issue, without 
costs.” 

—_——e—_——_———_ 


THE JUDICIARY PRE-EMINENT. 


The women’s law class of New York University | 


held its closing exercises at Concert Hall, Madison 
Square Garden, Thursday evening, March 27, 1902. 
An address was delivered by Professor Isaac 
Franklin Russell, LL. D., the class lecturer, 
entitled, “ The Judiciary Pre-eminent.” 


Dr. Russell spoke, in substance, as follows: 


“In countries under the reign of law the most 


striking feature of public government is the pre-| 


fminence of the judiciary. It has been said that 


the three great governmental departments, the | 
legislative, the judicial, and the executive, are, or | 


Ought to be, equal, co-ordinate and independent. 


To deny this—we are told—is to make a plea | 


for despotism and to unsettle the very foundations 
of civil liberty. 


“The jealous separation of legislative, executive, | 


and judicial duties, the maintenance of a system 


of checks and balances between them, and prevent- 
ing one from encroaching upon the just authority 
of the other—this is conceived to be the very 
essence of free representative government. 

“Still many qualifications of this broad principle 
appear in our own modern life. The unity of the 
executive office gives a brilliant and conspicuous 
position to the president of the United States, 
classifying him with kings. and emperors, and 
dwarfing into personal insignificance and hiding in 
obscurity the many senators and judges who 
swarm in the other departments of the public ser- 
vice. The legislative chamber, cherishing perhaps 
the traditions of parliamentary omnipotence has 
the glory of the initiative and the power which 
comes from holding the purse-strings of the nation. 
The German emperor once said: ‘I would have a 





royal, not a parliamentary army.’ This royal army 
brings the kaiser always to the center of the stage, 
and makes the war-lord, if not the most powerful, 


| certainly the most dangerous and absorbingly in- 
teresting personage in Europe. The judiciary in 
Germany, instead of reaching a plane of equality 
with the reichstag and the kaiserate, is rather an ap- 
pendage to the executive. 

“In England so far is the legislative authority 
above the executive, that the legislature may be 
said to appoint the cabinet; and, as cabinet officers 
sit in parliament, we may fairly say that the high 
officers of administration are merely an executive 
committee of the house of commons. The great 
measures of legislation at Westminster, which agi- 
tate the empire and attract attention beyond the 
seas, are bills framed by the members of the min- 
istry on whom the responsibilities of leadership 
rest. Thus we see that in England the executive 
legislates. In another sense the parliamentary 
majority in the commons controls the judiciary. 
This is done through the lord chancellor, by whom 
judicial honors and preferment are dispensed; while 
the lord chancellor himself comes into office and 
goes out with his political friends who control the 
majority in the commons and thus rule the empire. 





“In the United States, however, the judiciary 
occupies a much more exalted place. Little atten- 
tion was given to this subject till the great case 
of Marbury v. Madison was decided by Chief Jus- 
tice Marshall. Here the doctrine was first authori- 
tatively announced that legislative acts are subject 


to be set aside for unconstitutionality by judicial 
determination. To-day, in Brooklyn, the Constitu- 
'tion of the State is invoked against the encroach- 
With us 
There is no irre- 


ments and usurpation of the executive. 
the people only are sovereign. 
sponsible authority under the American constitu- 
tional system. The legislature is not omnipotent; 


‘and even the king can do wrong. Only the 
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idiliclecy ti in the court “7 last resort can never err. 
This pre-eminence of the judiciary did not escape | 
the notice of Jefferson, who never accepted Mar- 
shall’s statement of the law, and always trembled 
in the strong shadow cast by the ree Court | 
under that great jurist. 

“ Finally, the judiciary has the power of practical 
legislation. The vast bulk of our statutes is simply 
a parliamentary restatement of pre-existing rules 
evolved originally through adjudication. The Con- 
stitution itself, though written, has been steadily 
developed through the progressive decisions of the 
United States Supreme Court, which have added 
new sections in spirit without any literal extension 
of the instrument, and have silenced other sections 
which still hold their place in the body of the 
document. This marvelous function of judicial 
legislation is not a usurpation by the court, but is 
simply the exercise of authority constitutionally 
granted. 

“From time to time our Supreme Court has 
occasionally refused to take cognizance of political 
and economic matters, referring them with great 
modesty to the president as the head of the political 
department, or deferring, on questions of the rate 
of taxation and financial policy generally, to the 
ultimate wisdom of congress. But quite as often 
have our whole diplomatic policy and our expand- 
ing empire, as well as our domestic institutions, 
our tariffs and our excises, our currency and our 
taxes, been submitted for final determination to 
the judgment of the Supreme Court. 

“The judiciary is, therefore, the ultimate and 
transcendent authority in countries which have 
written constitutions. In America, the bench is 
loftier and mightier than anywhere else on earth; 
and on the honor, purity and independence of our 
judges rest all of our rights to property and all of 
our liberties as citizens.” 


——— 
A NEW STATUTE AFFECTING RECEIVERS. 


Governor Odell has signed what is known as the 
Receiver’s Bill, and it has become chapter 60 of the 
Laws of 1902. It is an act to simplify the procedure, 
facilitate the settlement and reduce the expenses of 
receiverships of moneyed corporations. 

In his annual report to the legislature the attorney- 
general reviewed the question of receiverships of cor- 
porations generally, and especially banking and in- 
surance corporations. This law is intended to cor- 
rect some of the faults existing under the present 
system. The present law applies to all receiverships, 
both existing and future, of banking and insurance 
corporations. It gives to the Supreme Court power 
to appoint, either ex parte or upon notice, a receiver 
in all actions commenced by the attorney-general for 


a ——_—_—_— —— Ts 
—== 


the dissolution of banking or insurance corporations, 

|The law requires the receiver to make and file an 
|inventory and appraisal of the property and assets 
|of the corporation within ninety days after his ap- 
| pointment; such appraisal to be made by two 
appraisers, and made upon notice to the corporation, 
The inventory is required to be filed with the clerk 
of the county where the action is triable, and copies 
to be filed with the attorney-general and the 
superintendent. 

The receiver is charged with the amount of the 
inventory the same as in case of an executor, and is 
required, immediately upon his appointment, to con- 
vert the assets of the corporation into cash. The 
receiver is authorized to employ an attorney, but no 
compensation can be allowed to-the attorney unless 
an agreement for his compensation has been made, 
in writing, and approved by the attorney-general. 

Within thirty days after he qualifies, the receiver 
is required to notify creditors by publication and 
mailing, to present their claims, and the receiver has 
the same power to allow or reject claims as is given 
to executors. The law provides that there shall be no 
reference to prove claims, except as to those disputed 
by the receiver. The claims allowed by the receiver 
are subject to objection on final settlement. 

The law provides that all receiverships must be 
closed within eighteen months, and if a receiver does 
not apply for such accounting any creditor may, and 
the attorney-general must apply to the court for an 
order compellmg the receiver to account and dis- 
tribute the property in his hands. 


On the receivers’s final accounting, he is required 
to file his account with the court and a duplicate of 
the account, together with the vouchers, with the 
attorney-general, at least thirty days before the time 
fixed for his final accounting. And the receiver is 
also required, within ten days after filing his account 
to mail to each of the creditors of the corporation a 
notice of the time, place and filing of the account and 
of the time and place of the presentation to the court. 

Unless objection is made to an item of the account 
by a creditor, or on behalf of the attorney-general, 
no referee is to be appointed to pass on it, but the 
account is to be examined and settled by the court. 

The act further provides that in all cases where 
the receiver has qualified more than eighteen months 
before the passage of the law, and that no proceed- 
ings have been taken for the final settlement of his 
accounts, the attorney-general shall, within thirty 
days after the passage of the act, apply to the Su- 
preme Court for an order to show cause why such 
a receiver should not present his accounts. 

The objects of the law are to simplify the practice 
and remedy many of the uncertainties in the present 
law as to the practice to be pursued in closing up 4 
receivership. It also, by fixing eighteen months as 
the time during which the receivership should exist, 
provides for a speedy and expeditious settlement of 
the accounts of all receivers and prevents long delay 
in the distribution of the assets of such corporation 
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among the creditors and stockholders. The act also 
aims to reduce the expenses of receivers by placing 
greater responsibility upon the receivers themselves, 
and puts in the hands of the attorney-general greater 
power of supervision than have heretofore existed. 


—_———4—_——_ 
CONSTITUTIONAL LAW. 


PowER OF THE GOVERNOR TO REMOVE FROM 
OFFICE. 


New YorK SupREME Court, Kincs County. 
Marcu, 1902. 


Inthe Matter of the Application of CHARLES GUDEN, 
as Sheriff of Kings County, v. Norman S. Dike, 
to Compel the Delivery of Books and Papers 
Belonging to the Office of Sheriff. 


The Governor of the State has no power under 
section 1 of article 10 of the Constitution to remove 
sheriffs, county, clerks, registers and district attor- 
neys, or the mayor and comptroller of New York 
city, for anything done by them before they came 
into office, but only for some misconduct or neglect 
in office. The said officials are answerable to the 
governor as Officials only, i. e., for their conduct in 
office, and not in their private characters. 

This is an application under section 2471a of the 
Code of Civil Procedure to compel the delivery of 
books and papers belonging to the office of sheriff 
of Kings county. 

The applicant was duly elected as sheriff of Kings 
county, and qualified and entered into the office on 
January 1, 1902. ‘ 

Charges were thereafter filed against him with 
the governor, and after a hearing the governor 
made a certificate dated March 7, 1902, purporting 
to remove the applicant from the office, and there- 
upon made a certificate purporting to-appoint Mr. 
Dike, the respondent, to fill the alleged vacancy 
thus created. Thereafter Mr. Dike took possession 
of certain books and papers of the office. 


The charges against the applicant were of acts | 


alleged to have been committed by him before he 


was elected to the office, which are stated in the 
Opinion. 


The claim of the applicant is that his alleged re- | 


moval was an unconstitutional and void act, in that 


the governor had no jurisdiction to try or remove 


him except for charges of neglect or misconduct in 
office, and not for any alleged acts done by him 
before he came into office, as was done. 

Benj. F. Tracey and J. A. Wernberg, for the 
applicant; Gilbert D. B. Hasbrouck, opposed. 


Gaynor, J. It is not a pleasant thing to have to 
decide this case. It is peculiarly irksome and deli- 
| cate to enter into an investigation of an act of the 
Governor of the State, and decide whether he ex- 
ceeded his constitutional powers. 

The question involved is whether the act of the 
governor in removing Charles Guden from the 
elective office of sheriff of Kings county was within 
'the powers conferred upon the governor by the 
people of the State through the Constitution, or 
| whether it was what is called in law a usurpation of 
power, and, therefore, void. 

The claim of the applicant is that his removal by 
|the governor was an unconstitutional act, and, 
' therefore, null and void, in that the governor had 


| ance ; 
|no jurisdiction to try or remove him except for 


| neglect or misconduct in the office, and not, as was 

done, for acts alleged to have been done by him 
| before he came into the office, or was elected 
| thereto. There is no purpose to review the pro- 
ceeding had before the governor, and ascertain 
! whether the evidence was sufficient to sustain the 
charges made. The point is whether any valid 
charges were made at all, and, therefore, whether 
the governor had any jurisdiction to act at all. 

1. At the threshold of the discussion it is urged 
with force and earnestness that there is no power in 
the judiciary to pass upon acts of the governor 
affecting individual rights at all, but that victims 
of such acts, however much they may be in excess 
of the power given to the governor by the people 
through the constitution and laws, are absolutely 
without protection or redress in the courts. If that 
were so, we would be living under a despotism, and 
not under a free government. But it is not so. 
Such a claim sounds most extraordinary in this day 
and generation. If any considerable number shared 
in it, it would be proof that the liberties which past 
generations strove and sacrificed for, and finally 
attained and handed down to us as a priceless 
heritage, and for the preservation of which careful 
limitations were set on official power, are already 
growing dim in men’s minds, and in process of 
decay. It can scarcely need a word of refutation. 
It refutes itself in every free state in the world. 
Not since constitutional government became estab- 
lished in the country from which our law and prin- 
ciples of government have been chiefly derived, has 
such a proposition had any truth or life in it. 





Under our system of government, not even 
solemn statutes enacted by our legislature and chief 
executive combined, are beyond attack in the courts 
of justice by the humblest individual in the State 
who is affected in his life, liberty or property by 
| them, if they be in violation of the limits of legis- 
lative power set by the Constitution. It is a com- 
‘mon occurrence for the courts to declare such 
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statutes void. It is true that no suit or direct pro- 
ceeding may be taken in the courts against the 
legislature and executive to annul such laws; ‘but 
the question of their validity may nevertheless be 
raised and decided in any judicial action or pro- 
ceeding between individuals, or between the State 
and an individual, involving individual rights. 

In the same way and on the very same principle, 
any act of the executive alone may be brought in 
question. The governor or king cannot be called 
to account by the courts, but his acts can be ques- 
tioned there. This has been so often decided, and 
is so well known not only to lawyers, but also to 
all students of constitutional government, that pre- 
cise authority for it scarcely needs to be cited. It 
suffices to cite the very recent declaration of it by 
the highest court of the State, viz.: ‘‘ While we 
cannot touch the person of the governor, we can 
pass upon the effect of his acts and decide whether 
they are valid or invalid” (People ex rel. Smith v. 
Hoffman, 166 N. Y. 462). The writs and processes 
of courts cannot be directed against or touch the 
governor officially, but the validity of his acts may 
nevertheless be passed upon judicially in civil or 
criminal actions or proceedings to which he is not 
a party, but in which the rights of individuals as 
affected by his acts are at stake. If, for instance, 
the governor should unlawfully arrest an individual, 
the writ of habeas corpus may not lie against him for 
the production of the prisoner, but it will lie against 
the jailer or other person in whose custody the pris- 
oner is under the governor’s warrant (The People 
ex rel. Lawrence v. Brady, 56 N. Y. 182; Matter of 
Edymoin, 8 How. Pr. 478). 

But this subject ought not to be discussed fur- 
ther, notwithstanding the apparent and surprising 
confidence with which it has been urged. That it 
should be discussed at all under a government by 
the people like ours, in which officials, high and 
low alike, may exercise just so much power as the 
people have delegated to them, and not an iota 
more (all in excess being a usurpation and void), 
and in which no one, however high is a law unto 
himself, or above the law, i. e¢., above the will of 
the people, may well be deemed extraordinary. 

No one at all acquainted with the history of the 
long and patient struggles, sufferings and sacrifices 
of the people in past times, by which by painful and 
slow degrees through protracted courses of years, 
despotic power was gradually diminished, and 
finally done away with altogether, and government 
by the people themselves through laws and limita- 
tions on official power of their own making was 
established, can listen to the claim that any citizen, 
however humble, is still subject in any of his rights 
to the arbitrary power of any official, from the king 
or chief executive down, without a feeling of resent- 








| 


ment; and so long as that healthy feeling remains 
alive in an educated people, and is shared by their 
judiciary, the rights and liberties of the individual 
will remain safe. 

2. It was also urged that Guden is of a mean 
and unworthy character, and that his removal by the 
governor was acceptable to the people, or to many 
people. But this is the language of unthinking 
persons, and no such consideration can have the 
slightest place or efficacy here. The personality and 
character of Guden sink into insignificance in com- 
parison with the vital constitutional question in- 
volved in this case. To refuse him protection and 
redress if he be entitled thereto, would be worse 
and far more dangerous to society than anything 
he was accused of before the governor. There is 
much to fear from unworthy and evil men in office, 
and from their base ‘vices, but it should never be 
forgotten by a free people, that they have far more 
to fear from the exercise and growth of the vice of 
arbitrary power in government, than from all other 
evils and vices combined. 

3. The way being now cleared for that purpose, 
a consideration of the act of the governor which is 
called in question is in order. 

Charles Guden was elected sheriff of Kings 
county at the last general election, and having 
qualified entered into his office at the beginning of 
the term thereof on January Ist. Thereafter written 
charges against him were filed with the governor, 
and his removal asked for thereon. The charges 
embraced nothing whatever against him in his 
office, or touching the performance of the duties of 
his office, or that occurred after he went into office. 
They covered only things he was alleged to have 
done before his election to office. One charge was 
that after being nominated for the office he prom- 
ised and agreed with a certain counselor of this 
court that in return for his political support and in- 


fluence at such election he would in the event of his. 


election appoint him to the statutory position of 
counsel to the sheriff. The other charges were of 
the same kind, and, therefore, do not need to be 
enumerated here. Moreover, the governor did not 
find him guilty of them, but only of the said charge 
of promise of appointment. 

The precise question is whether the governor had 
jurisdiction to entertain charges and remove from 
office for alleged acts of Guden committed before 
he entered into office, or whether his jurisdiction 
was limited to charges of acts committed by Guden 
after he came into office only. The only power of 
removal which the governor had in the premises is 
that conferred by a clause of section 1 of article 10 


-of the Constitution, which is as follows: 


“The governor may remove any officer in this 
section mentioned, within the term for which he 
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shall have been elected; giving to such officer a 
copy of the charges against him, and an opportunity 
to be heard in his defense.” 

What the nature of the charges must be, or what 
charges will suffice, is not in such clause or else- 
where specifically prescribed, and that is what gives 
rise to the question in dispute. The officers men- 
tioned in the said section are sheriffs, county clerks, 
registers and district attorneys, all county officers. 
But by sections 97 and 122 of the charter of the city 
of New York the governor is given in so many 
words power to remove the mayor and comptroller 
of that city “in the same manner as sheriffs.” 

Thus all that we have is that the governor is 
given the power to remove these high officers, and 
the only manner prescribed is by this clause of the 
Constitution, viz., he may remove an _ officer 
“within the term for which he shall have been 
elected,” after “ giving to such officer a copy of 
the charges against him, and opportunity to be 
heard.” 

These are clear words of limitation on the power 
given. Concededly, to remove without any charges 
being made, or without a hearing, would be uncon- 
stitutional and void. On the very same principle, 
if the charges filed are of facts which cannot in law 
be charges at all, they give no jurisdiction, and to 


remove on them would be an unconstitutional and | 


void act. Could it be contended that charges that 


the official had kept before coming into office, or | 


was keeping, a liquor saloon, or that he had been 
or was an agnostic, would give the governor juris- 


diction to remove? Nevertheless because the nature | 


of the required charges is not specifically defined, 


the claim is set up that any kind of a charge, i. ¢., | 
a charge of anything the governor may deem suffi- | 
cient, and done by the accused at any time in his 


life, whether before or after he came into the office, 
will suffice. 

It does not seem possible to entertain a doubt 
that the governor is not given any such sweeping 
and dangerous power as this. There is nothing in 
the words used to indicate it, and during the eighty 
years that this provision has been in the Constitu- 
tion, no governor or anyone else up to the present 
time has claimed, or, so fas as known, supposed, 
that such power existed. To interpret the words 
of the Constitution as conferring power on the chief 
executive not only to remove officials chosen by 
the people for breaches of official duty committed in 


their offices, but also to remove them for anything | 
else he may see fit, whether committed before or. 


after they got into their offices, would be contrary 
to the development and history of our system of 
government, and to the law and practice in similar 
case from the earliest times. 

When the words of the clause of the Constitu- 


tion in question are looked to closely, they are 
found to confer no such power, but the contrary. 
They give the governor the power to try and re- 
move Officials, but require as a condition precedent 
to his exercise of such power, that “ charges” be 
first presented against them. The clause does not in 
so many words say that such charges shall be of 
acts or omissions in office. Nor does it say they 
may be of acts committed before the official came 
into the office. That it means acts or omissions in 
office, however, we all know. But on what does the 
claim rest that it means more than that, i. e., that 
it also means acts committed before the official 
came into the office, i. e., that his whole life is sub- 
ject to attack and trial before the governor? We 
all know that it means acts in office. To hold that 
it also means acts committed before the official 
came into office, would be to read into the clause 
something which is not there, and which would be 
most astonishing in this or any other free State if 
it were there; for it would allow an appeal from the 
people who elect their officials to the governor on 
the question whether the officials of their choice 
should serve or not. The plain purpose of the 
provision is only to make the official responsible 
| as an official, i. ¢., for his conduct in office, to the 
| governor, and not to make him responsible or 
| answerable at all in his private character. 

| And the words used forbid the idea that they 
confer the power claimed. The power given is to 
remove on charges an official “ within the term 
for which he shall have been elected.” If the inten- 
tion was to empower the governor to remove for 
acts committed in the man’s past life, the governor 
would not be thus limited.to action “within the 
term,” i. e., after the official had come into office. 
On the contrary, the governor would have been 
empowered to hold his court and try elected officials 
in advance of the beginning of their terms, and ex- 
clude them from entering therein, and a regular 
court for that purpose by the governor after each 
election would be in order. 

And there is broader ground to stand upon. The 
clause of the Constitution in question has to be 
interpreted in harmony with our theory and system 
of government, and also with the law and practice 
in like case as it had existed up to the time of its 
enactment. To interpret it contrariwise would not 
only be unreasonable but contrary to settled rules 
of construction. The words used had a settled 
meaning at the time they were put in the Constitu- 
tion. They had not been theretofore taken to mean 
| a power of removal for anything done by the official 
| before he came into the office. The common-law 
power of removal was for neglect or misconduct in 
| office only, as will be seen later on, except for in- 
prevention and convictions of a crime so infamous 
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as to render the offender unfit to hold any office. 
It was in this light that this clause was framed, and 


it was this power and no other that was intended to 


be put in the Constitution. The meaning which 
such general words had at common law was con- 
tinued in the Constitution. This is in accordance 
with a settled rule of construction (Sutherland on 
Stat. Constr., sec. 291). To now interpret such 
clause, so framed and intended, as conferring the 
unrestrained and unlimited power of removal con- 
tended for, would be to substitute a meaning which 
a general power of removal never had from the 
beginning. 

The power of removal for neglect or misconduct 
in office had been exercised from time immemorial, 
and needed to be lodged somewhere, and the people 
lodged it in this instance through the Constitution 
with the governor. That they should confer such 
power in respect of neglect or misconduct in office 
was in accordance with our system of government, 
its history and traditions, and established law and 
practice. That they should mean to go further, and 
extend such power to the removal of officials at the 
will of the governor for anything he saw fit, whether 
committed by them before or after they came into 
office, is an idea so contrary to our theory of gov- 
ernment, its history and traditions, and immemorial 
common law and practice, that it cannot be enter- 
tained since it is not expressed by the people in 
unmistakable words. The setting up of such an 
appeal from the electors to the governor was never 
dreamed of. 

In England the common law on the subject was 
clearly stated by Lord Mansfield for the eourt in 
Rex. v. Richardson (1 Burr. 517). The sum and 
substance of what was there laid down on that head 
(p. 538) was that where the power of removal ex- 
isted in general terms, as is the case here, the 
particular causes for removal not being specified, 
the power could be exercised only for offenses com- 
mitted by the official in office, and against the 
duties of his office, except for other offenses either 
outside or inside of his term of office of so infamous 
a nature as to disqualify him for office, in which 
case there had first to be an indictment and con- 
viction. This latter ground of removal no longer 
exists in this State, for the reason that by provision 
of statute any sentence of imprisonment in a State 
prison ipso facto forfeits and vacates any public 
office held by the person sentenced (Penal Code, 
sec. 707). 

In this country the decisions of courts are equally 
clear (Speed v. Common Council, 98 Mich. 360; 
The State ex rel. v. Walker, 68 Mo. Ap. 110; The 
State ex rel. v. Com. Council, 25 N. J. L. 536; Com- 
monwealth v. Shaver, 3 Watts & S. 338; The State 
ex rel. Hart, 53 Minn. 238; The People ex rel. v. 








Weygant, 14 Hun, 546; People ex rel. y, McGuire, 
27 App. Div. 596; Throop on Pub. Of., ch. 16). Ip 
the first of these cases the language of the court is 
as follows: “It is very well settled in this country 
that the misconduct for which an officer may be 
removed must be found in his acts and conduct in 
the office from which his removal is sought, and 
must constitute a legal cause of removal and affect 
the proper administration of his office.” The other 
cases cited are also quite as explicit. The fore- 
going was of course said in respect of a general 
power of removal for cause, without any causes 
being specified by law. When the causes for 
removal are specified by law, the present question 
cannot arise at all. In the second case cited, in 
addition to laying down the general rule that mis- 
conduct in the office and not previous misconduct 
is necessary to give jurisdiction for removal, the 
court says: “There is no restriction upon the 
power of the people to elect, or the appointing 
power to appoint, any citizen to office, notwith- 
standing his previous character, habits or official 
misconduct.” It has been discussed to some extent 
during the last twenty-five years whether in case an 
official succeed himself in office, his derelictions 
during his first term may not suffice for his removal 
from his second term, the two terms being deemed 
continuous and as one term; but principle and 
authority are against it, though there seems to be 
one case for it (State v. Walsh, 79 Northw. R. 369). 
That case does not seem to have been much con- 
sidered by the court, and the decision does not 
seem in harmony with the statute under which it 
arose. But the point has no application to the 
present case. 

4. Light is shed on the true construction of the 
clause of the Constitution in question by reference 
to the construction of contemporaneous statutes of 
the same kind and tenor. The statute preferring 
and protecting veteran soldiers and sailors as 
appointees and employes in the public service, as it 
read up to 1896, provided in the same general 
terms that they could not be removed “ except for 
cause shown after a hearing had,” but did not 
specify what causes would suffice; and it is almost 
if not quite as indefinite in its present amended 
form. A similar general provision is and has long 
been in the charter of the city of New York in 
respect of policemen, and similar provisions exist 
in the charters of other cities. So far as appears 


such statutes have been uniformly construed as 
meaning acts of the incumbent after he came into 
his office or place. If a new construction is to be 
established in the present case, it must be a general 
one, and affect the entire civil service of the State. 
The result of that would be easy to foresee. 

5. Although no charges whatever against Guden 
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in his office were made before the governor, as has 
already been seen, the governor nevertheless cer- 
tifies in his certificate of removal that such charges 
were made. The certificate is signed by the governor 


‘and sealed with the seal of the State, and is as 


follows: 

“Charges of malfeasance, misfeasance and neg- 
lect of duty in office having been preferred against 
Charles Guden, the sheriff of the county of Kings, 
by Thomas O. Piper and another of said county, 
and a copy of such charges having been served 
upon him and an opportunity given him to make 
a defense thereto, and he having thereafter been 
heard before me at the executive chamber, in the 
city of Albany, in person and by counsel, and the 
witnesses produced by him having been duly exam- 
ined; now, therefore, it appearing to my satisfaction 
that the usefulness of the said Charles Guden in 
the office of sheriff of the county of Kings is at 
an end, it is hereby ordered that the said Charles 
Guden be and he hereby is removed from the office 
of sheriff of the county of Kings.” 

This certificate is untrue in alleging that charges 
of malfeasance, misfeasance and neglect of duty 
“in office” were preferred; but the question is pre- 
sented whether it must be taken as true and bind- 
ing, and whether, therefore, a court may go behind 


it, and look at the charges filed, in order to get the 


truth, i. ¢., that charges such as are mentioned in 
such certificate were never preferred. If this appli- 


cant is foreclosed by this untrue certificate, he is | 


in evil case, indeed. But he is not in such case. 
The charges themselves may be looked into to find 
the truth. The certificate and charges are the judg- 
ment-roll, so to speak. 
at all had been preferred, would this false certificate 
be unassailable? No authority for such a proposi- 
tion has been suggested; and the case actually here 
is no different, for charges not sufficient to give 


jurisdiction are in fact and in law no charges at all. | 


The charges in this case were no more effectual to 
confer jurisdiction than charges that Guden was or 
had been an infidel, or kept or had kept a liquor 
saloon, would have been. 


6. The decision of the Court of Appeals in the | 


case of Matter of Brenner, rendered since this pro- 
ceeding was begun, leaves no doubt of the right to 
go back of a certificate of appointment to office in a 
proceeding like this, and inquire whether it be void, 
although fair on its face. That was a proceeding 
like this, and it was there held that the certificate 
of appointment of one of the parties, and the act 


‘under which he was appointed, could be assailed 


and declared unconstitutional and void. And so in 
this case the certificate of appointment of the gover- 
nor’s appointee may be gone back of, and the act 
of the goyernor in making it declared unconstitu- 


tional and void. The position of the governor is 
no better or different than if he had acted under 
an unconstitutional] statute. 

7. Though this proceeding was begun to test 
the right of Mr. Dike, the governor’s appointee, 
to such books and papers of the office as he had 
already got possession of, he refused to await a 
hearing and decision after the notice and papers 
herein had been served upon him, and violently 
broke into the sheriff’s office in this court-house, 
where the Appellate Division of the Supreme Court 
for the Second Judicial Department, the seven Trial 
Parts of the Supreme Court, and the two Trial Parts 
of the County Court sit, and seized the books and 
papers there, and put the incumbent out, as was 
stated and conceded on the argument. Such a lack 
of respect for law and order, and such lawlessness, 
should not be allowed to pass unnoticed in the 
disposition of this case, for if it should be generally 
followed, established government would become 
degraded. It is only a few weeks ago that police- 
men of this city took sides in a dispute about title 
to office, and lawlessly pulled a city magistrate 
from the bench. If such things could be tolerated, 
established government could be pulled down and 
superseded in a day. It is, however, fair to say of 
Mr. Dike, who has a fine character in this com- 





| 
If, for instance, no charges | 


|munity, that it was stated that he acted, and he 
| presumably did act, under what he deemed control- 
| ling advice or authority. 

In conclusion, it is found that the act of removal 
| of the elected sheriff by the governor was without 
| jurisdiction, unconstitutional and void, and that he 
|is still sheriff. 

The application is granted. 


oe 
Rotes of Cases 


Liability of Municipality for Obstructions in Side- 
| walks.— In the case of Mischke v. City of Seattle, 
| decided December 16, 1901, by the Supreme Court 
of Washington (67 Pac. Rep. 357), it is held that 
a city having the exclusive power over its streets, 
cannot escape responsibility when it authorizes 
obstruction for a private purpose. Where a pedes- 
trian carrying an umbrella in front of him as a 
protection against a storm sustained injuries by fall- 
ing over the doors of an open hatchway in the 
sidewalk, the court held that the question of whether 
or not he was negligent was for the jury to deter- 
mine. The court said, in part: 

“Tt is insisted that the circumstances testified to 
by the appellant in this case show contributory negli- 
gence as a matter of law, and the argument is that 
he precluded himself from seeing the open cellar 
way by carrying his umbrella in front of him in the 
manner described; that it is the duty of pedestrians 
upon sidewalks to keep their eyes open, and notice 
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where they are stepping; that when they fail to do 
this they cannot recover for any injury sustained 
by reason of any defect in the sidewalks; and that, 
the facts being undisputed, no error was committed 
by the court in granting the motion for nonsujt. But 
it must be borne in mind that it is not sufficient to 
justify the court in taking the case from the jury 
that the facts be undisputed, but it must also appear 
that there is no room for a difference of opinion as 
to the inferences and conclusions to be drawn from 
admitted facts. Once it is understood by a juror 
that sidewalks are made for the use and travel of 
pedestrians, and that the pedestrian has a right to 
assume that the city has done its duty in so main- 
taining such sidewalk, it might not be illogical for 
such juror to draw the inference that no contribu- 
tory negligence was proven by the testimony in this 
case. It is a matter of common observation and 
experience that during storms and squalls of wind 
it is frequently impossible for a person to protect 
himself without carrying an umbrella in front of 
him to such an extent that it would greatly impair 
his vision, and it seems to us that reasonable men 
might reasonably differ in reaching a conclusion in 
this case as to whether or not the appellant was 
guilty of contributory negligence. It is not the duty 
of the pedestrian on a sidewalk to bear constantly 
in mind dangers which may beset him by reason of 
an imperfect sidewalk. If the rule contended for 
by the respondent should be enforced, one would 
not dare to turn his head to the right or to the left 
in traveling a street, but he would be compelled to 
constantly notice the sidewalk in front of him.” 


Criminal Law — Confessions.—In Cook v. State, 
decided by the Supreme Court of Georgia in Febru- 
ary, 1902 (40 S. E. 703), it was held that a jury, 
in passing upon a confession or an incriminating 
admission, may, if they see fit, accept a part thereof 
as true and reject a part thereof as false. The court 
said in part: 

“On the main question— Was the evidence, the 
same being entirely circumstantial, sufficiently strong 
to show beyond a reasonable doubt, and to the 
exclusion of every other rational hypothesis, that 
Tankersly was murdered by Jack Cook? —we are 
of the opinion that it was. There were threats on the 
part of the accused indicating an intention to do 
the deceased great bodily harm. There was Cook’s 
own free and voluntary statement to the effect ‘that 
he did beat Tankersly almost to death, drawing 
from him a considerable quantity of blood. This 
statement was corroborated by the physical fact that 
blood was found before the house, and traced up to 
it. The body of the deceased was found, not under 
the room in which was located the bed on which 
Cook said he had laid Tankersly after beating him 
into a state of helplessness, but amid the ruins of 
another and distinct part of the house. It is a well- 
settled rule of law that, in passing upon a confession 
or an incriminating admission, the jury may believe 
a portion of the same and reject the balance as false. 








Bearing this in mind, and taking into consideration 
all of the physical facts above recited, our conclusion 
is that the jury were warranted in finding that Tank. 
ersly was actually murdered; that the crime was 
committed by Cook; that the latter told a part of 
the truth as to his connection with the homicide, and 
in other respects made false statements concerning 
the same. It is a fair and reasonable inference from 
the testimony as a whole that the accused, after beat. 
ing Tankersly until he was unconscious and unable 
to move about, conveyed his body into the shed 
room, and then burned the house for the purpose of 
concealing the crime; and that he did not lay Tank- 
ersly on the bed, minister to his sufferings, and then 
go home with a view to procuring other means of 
alleviating his condition. 

“Tt was strenuously argued that, as Cook was 
under no constraint to divulge anything about the 
matter, he should be given credit for telling the 
whole truth. This by no means follows. No man 
can tell what a guilty conscience may impel a erm- 
inal to do. Apparently, Cook was under great men- 
tal constraint to tell something about the tragedy, 
but in so doing the principle of self-preservation may 
have restrained him from truthfully relating all that 
occurred. The verdict necessarily embraced a finding 
that some of his statement was true and other por- 
tions of it false. It was within the province of the 
jury to thus deal with the statement, and we are. 
unable, after careful deliberation, to say that the 
conclusion they reached on the whole matter was 
not duly established by legal testimony, or that the 
trial judge abused his discretion in approving their 
finding.” 

——_4————_ 


A BIRDSEYE VIEW. 

The late unlamented legislature which adjourned 
without day on March 28th, left the governor the 
customary large legacy of work upon which he is 
now busily engaged. One, and a very necessary 
part of this work, is the search for “little jokers.” 
After having taken a view (not necessarily a Birds- 
eye view) of the field, Governor Odell promptly 
announced his purpose to knock out one “little 
joker” in the form of an appropriation of $20,000 
for the purchase of about 1,500 copies of Messrs. 
Baker, Voorhis & Co.’s edition of the Revised 
Statutes, Codes and General Laws prepared by Mr. 
Clarence F. Birdseye, which was slipped into the 
supplementary supply bill in the last hurried 
moments of the session. Fortunately, the present 
occupant of the executive chair is no dodger of 
the responsibilities that properly devolve upon 
him, and the prompt announcement of his purpose 
to circumvent the plan to make the State treasury 
pay a large profit on this law book venture shows 
that the governor is far above and beyond the con- 
taminating touch of even an octopus. 
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THE VERDICT OF THE LADIES. 


) 
| 


(Minister Wu says that women should be tried | 
only by juries composed of their own sex.) 


The ladies of the jury 
Gazed at the fair defendant; 
She saw their happy faces — 
Her hopes took the ascendant. 
The witnesses were talking; 
The lawyers were objecting ; 
A very pleasant verdict 
The lady was expecting. 


The judge advised the jury 
About the testimony — 
The judge was rather chipper, 
And dapper-like and tony. 
The jury and the bailiff 
Went to the jury quarters, 
And then came a bombardment 
From all their verbal mortars. 


. 


“Did you see her old jacket?” 
“Well, such a dowdy bonnet!” 
“Her collarette had ‘ bargain’ 
And ‘ out-of-date’ upon it.” 
“Silk petticoat? It wasn’t! 
It’s merely imitation!” 
“Her cheeks are badly painted — 
Look like a conflagration!” 


“And that one ostrich feather! 
Now, didn’t it look wilty?” 
The twelve then said in chorus: 
“ Of course she must be guilty!” 
Then back into the court room 
They went and then suggested 
They’d like to know the charges 
On which she was arrested. 
—Josh Wink, in Baltimore American. 
——_4@—_——_——- 


Hew Books and Rew EZditions. 


A Treatise on Guaranty Insurance. By Thomas 
Gold Frost, Ph. D., of the New York Bar. 
Boston: Little, Brown & Co., 1902. 


This may perhaps be properly called a “ pioneer” 
treatise on a very important branch of the law. Its 
object is to present both the theory and practice 
of all the various branches of guaranty insurance 
law, which may be said to have had its entire 
development within the past quarter of a century. 
and chiefly within the past ten years. Before 1840 
there were no companies organized for protection 
against loss by the dishonesty of employes, even in 
England, and before 1880 none in this country. 
Now there are more than forty large companies. 
having general offices in this country with agencies 
in all of the cities and towns of any prominence, 


millions of doliars. In the work before us the au- 


thor has conscientiously sought to cover all forms 
of compensated suretyship, such as official and pri- 


vate fidelity bonds, building bonds, court bonds, 
and credit and title insurance. Mr. Frost brought 
to his difficult task not only a clear and well-trained 
mind, but a large experience covering a long period 
of years with litigation. involving contracts of guar- 
anty insurance. He has studied the decisions care- 
fully, and has in the main succeeded in admirably 


| deducing the rules and principles which make the 


law as it is to-day. The book cannot fail to meet 
a real want; it seems to us one of the few treatises 
of the present day for which there is not merely a 
The book is 
printed in the best style of the University Press 
and bound in the best law sheep. 


reasonable excuse, but a sure place. 


The Negotiable Instruments Law. 
Crawford, of the New York Bar. 
Baker, Voorhis & Co., 1902. 

This is the second edition of Mr. Crawford’s 
excellent little work. It contains the full text of 
the law as enacted, together with copious annota- 
tions. 


By John J. 
New York: 


These are not merely a digest and compila- 
tion of cases, but indicate the decisions and other 
sources from which the various provisions of the 
statute were drawn. They will be found a very 
valuable aid to an intelligent understanding of this 
very important statute. In this second edition the 
notes have been amplified and citations to all the 
decisions in all the States wherein the law has been 
enacted — some fourteen or fifteen in all, we be- 
lieve — have been added. This edition also con- 
tains citations to all the reported cases which have 
arisen under the act. 


The Mastery of the Pacific. By Archibald R. 
Colquhoun. New York: The Macmillan Com- 
pany, 1902. 

The author of “China in Transformation” has 
here given us the results of several years close 
study of the great game that has been going on for 
many years in which the stakes players are the lead- 
ing nations of the world, and the stakes the “ mas- 
tery of the Pacific.” It is a curious feature of the 
new world politics that, at the beginning of the 
new century, the young powers of the world have 
demonstrated their ascendency by their action in the 
east. Mr. Colquhoun points out that of the coun- 
tries concerned, Australia is the youngest, Russia 
the oldest —as a world power she is but some two 
centuries old. England, the old Titan past his 
prime, feeling the beginning of a decline after a 
century of supremacy, no longer leads in the Orient. 
The alliance with Japan is already regarded with 


” 





and doing a business amounting to hundreds of 


doubt by many of her serious thinkers, and other 
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close allies she has none. Russia, the United States, | he rarely rises outside the interest of his own town 


Japan, Australia, Canada, to some degree at least, 
but as yet mostly in the future, and, finally, Ger- 
many — an empire thirty years old —are the chief 
actors in what is perhaps the most bewildering and 
difficult problem of world politics ever offered to 
the world for solution. 

Mr. Colquhoun relegates Germany to an alto- 
gether secondary role in his book, placing in her 
stead Holland, on account of what one of her 
literary men, who desired the late King William III, 
to assume the title of Emperor, called the island 
India, “Insulinde.” But, however puzzling the 
policy of the German Emperor in China, there can 
be no doubt that if a transference of the Dutch 
East Indies is to be made in the future, they will 
go to Germany, not by conquest but by the acces- 
sion of the Netherlands to the German confedera- 
tion, on the footing of Bavaria, not willingly per- 
haps, but under the pressure of international com- 
plications in which a small and weak nation cannot 
retain its independence of action and survive with- 
out loss. The possible complications in South 
Africa, once Holland has become a partner in the 
great German Empire, come not within the scope of 
present considerations. The prophecy that England 
will ultimately lose the Cape, whatever the outcome 
of the present war, assumes new significance in this 
light. 

Mr. Colquhoun doubts very strongly the success 
of the education we are going to give to the 
Filipinos, and bases his doubt upon the character- 
istics and possibilities of the Malays, as revealed 
hitherto in their relations with Europeans. 

The Malay has undoubted charm. He is bright, 
hospitable, has a certain tenderness of heart and 
possesses, in general, the fundamental traits that 
make the gentleman the world over. He is easy 
to rule, so long as he recognizes his master, is 
brave, but superstitious. He also has, in fullest 
measure, the defects of his qualities. 

Experience has taught one thing: he degenerates 
when brought under the influence of Western 
civilization, losing some of his primitive virtues, 
and failing to acquire others that require the exer- 
cise of reason and discipline. Continuing his 
analysis of. the Malay character, Mr. Colquhoun 
says: 

“Other deficiencies in their mental and moral 
equipment are a lack of organizing power. 
Malay nation has ever emerged from the hordes 
of that race which have spread over the islands of 
the Pacific. Wherever they are found they have 
certain marked characteristics, and of these the 
most remarkable is their lack of that spirit which 
goes to form a homogeneous people, to weld them 
together. The Malay is always a provincial; more, 





No| 





or village. He is never honest, as we count that 
virtue, never truthful, and never industrious or per- 
severing. This is his dark side, but it is with that 
we are concerned. The two points which are most 
inimical to progress are, as already indicated, the 
lack of uhity and the lack of persistence. The 
Malay is the laziest of Orientals, and the Filipino 
is not the least lazy of Malays. The Malay, in short, 
is a creature of limitations. 

But the Filipino is not a pure Malay; he ig go 
heterogeneous as to defy classification. The prin. 
cipal elements in the mixture are Spanish and 
Chinese. , The Chinese half-breeds are the mos 
brainy and puzzling members of the population, and 
form a large proportion of the insurgents. “The 


Chinese character is so involved,” says Mr. Colqu- | 


houn, “and so impossible to generalize, that it is 
difficult to suggest the possible modifications it 
would make in the Malay; but when we remember 
the strong conservatism of the Chinese, and their 
intense superstition, we cannot be surprised at the 
prominence of these two qualities in their Filipino 
descendants. Some of the traditions current in the 
Philippines, for instance the idea that mines could 
not be opened without .the application to the 
‘veins’ of an unguent composed of old women’s 
eyes, and a report, as late as 1830, that children 
were to be seized, that their blood might water the 
gold and silver mines of Spain —these are char- 
acteristically Chinese.” 

The Spaniards have made a double impression 
upon the Filipino, by intermarriage and govern- 
ment. From them the Filipino has a certain gran- 
diloquence, words without thought, but strangely 
deceptive as an indication of mental faculties. The 
“intellectual subtlety of the Latin has also been 
curiously grafted onto the simplicity — which is not 
stupidity — of the Malay. The result is a peculiar 
leaning toward abstract ideas, a love of the purely 
theoretical side of learning, with a corresponding 
inability to apply those theories, which are to them 
things apart from real life—things they have 
learned or read, and not evolved from life itself. 
They begin with the abstract, and fail to work down 
to the concrete, instead of taking the concrete and 
so, through circles of thought, reaching the 
abstract.” 

Mr. Colquhoun believes that we are in too much 
of a hurry to bestow upon the Filipinos the benefits 
and blessings of our civilization. He holds that it 


will take more than two generations to create the 
new Filipino, and observes, very pertinently, that 
we must not forget that our brown friend in the 
islands must, first of all, unlearn a great many 
things taught him by his Spanish masters. The 
book is beautifully printed and copiously illustrated. 
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Manual of Wills. By G. F. Tucker. Boston: G. B. 
Reed, 1902.. 


The legal profession will receive with satisfaction 
the announcement of the second edition of G. F. 
Tucker's “ Manual Relating to the Preparation of 
Wills.” It contains all that may be required to 
point the way for proper preparation of a will and 
also presents important rulings of the court in ques- 
tions opened by wills. The last edition embraces 
the decisions included in volume 178 of our reports. 

Chapters bear the same titles as those of the 
original work with an added chapter entitled 
“Reasons for Making a Will,” where a will may 
be made, touching its effect upon property in other 
jurisdictions. Although a book on Massachusetts 
law, there are numerous citations from English 
authorities and courts of other States. An appendix 
contains many new forms for wills. A full table 
of cited cases is given with an exhaustive index of 
the book’s contents. 

The well proved utility of the first edition to the 





legal profession is guarantee for the revised 
manual’s value with its copious and carefully pre- 
pared additional features. 


Audrey. By Mary Johnston. Boston: Houghton, 
Mifflin & Co., 1902. 

In her latest work which, it will be remembered, 
had its first publication serially in the Atlantic 
Monthly, the author of “ To Have and To Hold” 
and “Prisoners of Hope,” has made a distinct 
advance upon her previous efforts in the line of 
fiction. She has deliberately forsaken pure adven- 
ture for romance, and is to be commended for the 
step. In Audrey will be found a valuable addition 
to the gallery of pictures of the social life in colonial 
America in the seventeenth century; the back- 
ground of the colony and its people is to our mind 
far better done than in either of her previous works. 
On the other hand, neither Audrey, the heroine, 
nor Haward, the hero, is likely to endure in fiction 
because they are more literary than living. The 
plot, too, seems to us inadequate for so long a 


novel. While making these criticisms, we are free 


to say that there is about the book a certain inde- 
finable charm, a graceful poetic style and a beauty 
of diction that place it far above the average his- 
torical novel of the present day. Though, in our 
Opinion, not a great work, it is fully worthy of the 
talented author’s reputation,—a fit companion for 
her previous books. ; 


Principles of Western Civilization. By Benjamin 
Kidd. New York: The Macmillan Co., 1902. 
Mr. Kidd’s work, which is the first volume of a 

system of evolutionary philosophy, has created 

much favorable comment among scholars on both 


sides of the Atlantic. The author's thesis, by which 
he explains the dominant principles of western 
civilization, and which is in turn explained by those 
principles, is that progress has come, and is to come 
still more in the future, by the gradual substitution 
of the future for the present as the ascendant ele- 
ment in human thought. “Through the middle 
ages and down into the last century was presented 
the antithesis of a church whose whole teaching 
was of the things of the future dominating and 
embracing a secular state whose gaze was fixed on 
the present. Out of this conflict has emerged the 
consciousness of the need to separate church and 
State, in order that the former may have full free- 
dom to align its practices with its professions and 
point its adherents to the future without obstacle 
or contradiction. Now the task of the time is to 
bring the political and economic activity of the 
world up to the same high level of ideal and action; 
to purge all human thought of the base utilitarian- 
ism that regards only the wants of to-day. That 
way lies progress and growth; any other way is 
degeneration and death.” Mr. Kidd claims that the 
true meaning of evolution has not really been 
apprehended hitherto, even by Darwin or Wallace, 
Wessmann or Romanes. The author thus states 
the dividing line between the old and the new 
thinkers: 

“When we look at the statement of the law of 
natural selection as Darwin left it, it may be per- 
ceived on reflection that there is a consequence 
involved in it which is not at first sight apparent. 
It is evident that the very essence of the principle 
is that it must act in the manner in which it pro- 
duces the most effective results. The qualities in 
favor of which it must in the long run consistently 
discriminate are those which most effectively sub- 
serve the interests of the largest majority. Yet this 
majority in the processes of life can never be in 
the present. It is always of necessity the majority 
which constitutes the long roll of the yet unborn 
generations.” 

It is to America, Mr. Kidd holds, that we must 
turn if we wish to see the last word in the evolution 
of society “writ large.” The author has given pro- 
found thought to the problems before him and has 
produced a fascinating study that is certain not only 
to interest the scholar and student, but to make 
them think for themselves. 


The Second Generation. By James Weber Linn. 
New York: The Macmillan Company, 1902. 


This is what may be termed a “ newspaper story.” 
The action takes place in Chicago, and the motive 
is the mission given to the hero by his father to 
pursue and bring to justice a notoriously corrupt 





politician who has assaulted and virtually killed 
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him, his death being due to heart failure superin- 
duced by a heavy blow received during a quarrel. 
This occurs in a far western town. From this cir- 
cumstance the book takes its title. The story of the 
young man’s relentless pursuit of the “ boodler,” 
his early struggles in Chicago newspaperdom, his 
love affair with the daughter of the man whom he 
is pursuing (her identity, of course, remaining un- 


known to him until the end), his own conviction | 


and incarceration in State’s prison after conviction 
of the charge of robbing the “boodler” of a 
pocket-book containing incriminating evidence of 
his purchase of votes of legislators—all this is 
told exceedingly well. The style 
graphic and remarkably intense. Many a past 
master of the art of story telling might have done 
inferior work to this. The interest in the develop- 
ment of the theme never flags for a moment; the 
sense of proportion and of perspective is admirable. 
For a new writer, as we believe Mr. Linn is, it is 
remarkable. Still he undoubtedly can do even 
better, and we believe he will. 


Kate Bonnet. By Frank R. Stockton. 
ton & Co. New York, 1902. 


In this story of a good, 
planter who would be a pirate and scourge of -the 
seas, the author of “ Rudder Grange” has given 
still another proof of his remarkable versatility. 
Whether intended as a satire on the current school 
of romantic fiction, or meant by the author to be 
taken in all seriousness, the book is equally good 
reading. Mr. Bonnet, Kate’s father, is as blood- 


D. Apple- 


thirsty and terrible as even the most jaded reader | 
A thorough landsman, ignorant of | 


could wish. 


is admirably | 


quiet West Indian | 


how he outgrows her mentally and morally. dt 
finally discovers that her ideals are fundamentally 
| cheap, is told with skill, rare skill. Still he loves 
‘ester She, cold and calculating, makes a loveless 
marriage for money, but is really unhappy, She 
| craves love. At length Jack finds her unfaithful tp 
| her husband and utterly unworthy. He goes to 
Iowa with a college chum, wins a great lawsuit and 
at last finds and marries the girl of his dreams 
|The story is admirably told, with many exquisite 
| touches of the true artist. Particularly noticeable 
|is the skill shown in keeping the interest centered 
| about one character. 





——_e—_——_ 
Literary Botes. 


Henry James, who has been ill at his home in 
Rye, is now better, and has just finished correcting 
the proofs of his new novel. 


Charles Major’s new novel, Dorothy Vernon of 
Haddon Hall, will be published about the middle 
|of April by the Macmillan Company. 





Andrew Carnegije’s new book will come from the 
| press of Doubleday, Page & Co. some time in 
April as a sort of sequel to his “ Gospel of Wealth.” 


Hall Caine has recovered from a severe attack of 
influenza and is hard at work again. He is, as yet, 
however, undecided as to what publisher’s offer he 

| will accept for his new novel. 


The original MS. of Stevenson’s “ Child’s Garden 
|of Verse” is for sale at $1,800. It contains many 
variations from the printed text, and some poems 


which are not to be found in the published volume. 


even the rudiments of seamanship, he yet rules his | A collection of 105 letters in Charlotte Bronte’s 
villianous crew and his ferocious sailing master even | handwriting is held for sale in Edinburgh at the 
as in the dime novels of long ago the youthful | comfortable sum of $2,250. This is within $250 of 


hero ruled the bands of stalwart brigands. Some | 
of the minor characters are excellent, particularly 
the faithful Scotchman who is deeply concerned for 


the soul of his master and follows him with dog- 


like faithfulness. Kate is a delightful creation with 
whom the reader is sure to fall in love. As a story 
of adventure Mr. Stockton’s latest work’ is 
thoroughly enjoyable and is certain to have a wide 
reading. 


The Real World. By Robert Herrick. The Mac- 
millan Company, 1902. 


This latest work of Mr. Herrick’s is a story of 
the struggles of a poor young man, Jack Pember- 
ton, to raise himself in the world. His own world 
is mean, sordid and filled with discontent. The 
story of how he works his way through Harvard 
and its law school, how he meets and loves Elsie 
Mason, in a summer hotel at a Maine coast resort, 


the whole sum paid for the copyright of “Jane 
Eyre.” 


A story of a love that runs by no means smoothly 
is woven into Owen Wister’s new book, The Vir- 
ginian: A Horseman of the Plains. The hero isa 
young Virginian in the cowboy life of the West. 
The Macmillan Company will publish the book in 
April. 


Messrs. A. C. McClurg & Co. announce that a 
fourth volume is to be added to their successful 
| “* Southern Sketches” series this Spring. Previous 
volumes were devoted to Georgia, Tennessee and 
South Carolina, and in the new work Dr. Samuel 
Minturn Peck has described the people of Alabama 
through the medium of a collection of short stories. 
Dr. Peck is a native of the State, and should be 
'able to handle the local color with considerable 
' deftness. 





—_— 
“ The 
Robert: 
“The - 
Scribné 
politics 
counte! 
the cot 
dramat 
“ La 
Hump! 
the M: 
ment, 

the sce 
interes 
nature 
found 
Frie 
learn 
pend 

work 

ponen 
Messr 
for sp 
Pacifi 


In < 
from 
izes S 
He sz 
ing p 
of the 
art Ww 
ment 
beaut 


Du 
Satur 
tain 
form 
Eme 
ton | 
diplo 
news 
of n: 
fami 
insig 
mak 

Pc 
XV 
grac 
calle 
apa 


exce 


and 








=2il 


ite 


red 





THE ALBANY LAW JOURNAL. 141 





= a — ~ = 
“The Opponents” is a new novel by Harrisqgn This is Mrs. Latimer’s first book of fiction, but the 
Robertson, author of “ Red Blood and Blue,” and | readers of her admirable Nineteenth Century Series 
“The Islander,” to be published soon by Charles need no assurance of her ability to write in a most 
Scribner's Sons. The story deals with latter-day | interesting manner. The book will be published 
politics in Kentucky. The opponents, who en-| by A. C. McClurg & Co., Chicago. 
counter each other’s rivalry in love as well as in 
the contest for election to congress, are said to be 
dramatically contrasted. 


Lippincott’s April Magazine publishes as_ its 
complete novel a love story of the West Indies by 
John S. Durham, Ex-Minister to Hayti and Santo 

“Lady Rose’s Daughter” is the title of Mrs. Domingo. The setting of “ Diane, Priestess of 
Humphrey Ward’s new novel, which will begin in  Hayti,” is, therefore, drawn from sight, while the 
the May “ Harper.” According to the first install- plot shows a marvellous imagination. “ Diane,” a 
ment, which has just reached Harper & Brothers, native beauty under the dominion of a_ priest, 
the scene is laid in the England of to-day, while the aspires to learn to “ make the cures” and become 
interest centers around a young girl whose gentle the people’s idol. But she has given her heart to 
nature rebels against British society ‘“‘as she is|a young soldier who detests Voodooism, so her 
found” in town and country. love pulls her one way and her ambition another. 
The story is one of fascinating intrigue, and the 
scenes of foreign society life in Hayti particularly 
interesting. In addition to the complete novel the 
April Lippincott contains several admirable short 
stories: “ Billy Baxter’s Holiday,” by the witty 
Irishman, Seumas MacManus, is as full of humor 
for spring publication. Mr. White has gone to the | ye anything he has done. The holiday is spent in 
Pacific coast to rest and recuperate. | New York, where Billy’s queer Irish ways cause 

| his sister-in-law much uneasiness. General Charles 

In an article on Ulysses, in the Outlook, evidently | King contributes to the April Lippincott his latest 
from the pen of Hamilton W. Mabie, he character- | military love story, called “ Like Father, Like Son.” 
izes Stephen Phillips's work in a striking passage. | ‘This js a tale of the draft in the Civil War. “And 
He says that the poet “ has presented a very charm- | Other Considerations,’ by Mary Catharine Hews, 
ing picture of the antique world of mythology and lis a pathetic story with a humorous side to it. 
of the Homeric time, and has fashioned a piece of 


Legal Aotes. 


Friends of William Allen White will regret to 
learn that his ill health has compelled him to sus- 
pend all literary labors, and, in fact, to abandon 
work altogether. This will necessitate the post- 
ponement of the volume of Political Portraits which 
Messrs. McClure, Phillips and Company announced 








art which is like a finely-wrought cup of refresh- 
ment for those who thirst for beauty in an age when 
beauty seems to be only a secondary interest.” 





The fact that at the time of signing a note the 
During the present session of congress, The | maker is voluntarily intoxicated, to the extent that 
Saturday Evening Post, of Philadelphia, will con-|he cannot give proper attention to it, is held, in 
tain bi-weekly articles on national affairs by the | Wright v. Waller ({Ala.] 54 L. R. A. 440) not to 
former Postmaster-General, Honorable Charles | render the note void. 
Emery Smith. In Men and Measures at Washing- A written promise of a married woman made in a 
ton Mr. Smith will discuss the great legislative and | foreign state where it is valid is held, in Thompson v. 
diplomatic questions of the day, explaining the Taylor ([{N. J. Err. and App.] 54 L. R. A. 585) to be 
news of the week and giving a clear presentation | enforceable in New Jersey, although it would be void 
of national policies and politics. Mr. Smith’s long | if made in the latter State. 
familiarity with public affairs, his shrewd political The Atsany Law JourNAL has received from 
insight and his brilliant literary style combine to Secretary S. W. Bennett, of the Ohio State Bar As- 
make these papers of unusual interest. sociation, a copy of the proceedings of that Associa- 


Possib! _ |tion for roor. It is a very interesting volume, 
ssibly everyone may not remember that Louis | 5. rticularly to the legal profession of Ohio, and 


XV had a young cousin—a more or less scape- ‘is gotten up in excellent style. 


grace prince, but a most fascinating character'— | 


called Rinal ; : | A woman suing to recover damages for the negli- 
inaldo D'Este. This young adventurer had | gent killing of her husband, for the benefit of herself 


: : . |and her minor children by him, is held, in Kolb v. 
time has not appeared in fiction. However, that Union R. Co. ({R. I.] 54 L. R. A. 646) not to be 
excellent historian, Mrs. Latimer, knows her France compelled to testify, on cross-examination, to the 
too well to leave such promising material neglected, | fact that she has given birth to an illegitimate child 
and under the title of “The Prince Incognito,” is | since his death, for the purpose of affecting her 
to give us a novel based upon his adventures. | credibility as a witness. 


a particularly romantic career, but up to the present 
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A statute authorizing the State board of health to 
revoke a physician’s license for grossly unprofes- 
sional conduct likely to deceive or defraud the 
public, without fixing any standard by ‘which such 
fact shall be determined, is held, in Mathews v. 
Murphy ([Ky.] 54 L. R. A. 415) to be void. 


Upon the trial of an indictment for conspiring to 
commit murder, the fact of defendant’s intoxication 
at the time of the commission of the offense is held, 
in Booher v. State ([{Ind.] 54 L. R. A. 391) to be 
properly considered by the jury as bearing upon the 
existence of the felonious intent necessary to render 
him guilty. 


An agreement that, for a pecuniary consideration, 
a person will withdraw opposition to the granting 
of a pardon, and will endeavor to induce the pardon- 
ing authority to grant a pardon to one who has been 
convicted of a crime, is held, in Deering & Co. v. 
Cunningham ([Kan.] 54 L. R. A. 410) to be against 
public policy and void. 


The United States Supreme Court has decided, in 
the case of the City of Detroit v. The Detroit Citi- 
zens’ Street Ry. Co., in favor of the defendant, 
_ declaring invalid the ordinances reducing fares from 

five to three cents. The original ordinance making 
the fare five cents is held to be in the nature of a 
contract which could only be abrogated with the con- 
sent of the defendant. 


The accidental shooting of a man upon a highway 
by an employe in a slaughter-house, who was shoot- 
ing at dogs that had caused annoyance and trouble 
about the place, is held, in Cleghorn v. Thompson 
({Kan.] 54 L. R. A. 402) not to render either em- 
ployer or employe liable, as the shooting of the man 
was entirely accidental, and was due to the deflection 
of the course of the bullet in some manner, except 
for which it could never have reached the highway. 


Riparian owners along a stream of water, the flow 
of which has been diverted from its natural channel, 
or obstructed by a permanent dam, which has con- 
tinued for the time necessary to establish a prescrip- 
tive right to perpetually maintain the same, who have 
improved their property in reliance upon the con- 
tinuance thereof, are held, in Kray v. Muggli 
({Minn.] 54 L. R. A. 473) to acquire a reciprocal 
right to have the artificial conditions remain 
undisturbed. 


Judge Love, of the County Court of Center 
county, Pa., rejected the application for a charter for 
the First Church of Christ, Scientist, of Howard. In 
his memorandum giving the reasons for his refusal, 
he says: 

“Were the propagandism they advocate at all re- 
liable, then it should be followed by certain definite 
and beneficial results at all times. 
follow their profession of faith, then they may 
have some right to denominate themselves ‘ Christ 
Scientists,’ and when such results follow, then will 
flesh and blood cease to be mortal and will be ren- 





When such results’ 





——— 


dered spiritual and immortal. * * * So faa 
the practical results of their claims to Christian Sci- 
ence are concerned, we can, from its results, view jt 
only as a species of charlatanry that is more harmfyl 
to society than beneficial, and that rather deserves 
the ban of the law than its encouragement and 
protection.” 


By the death of Mr. James Bradley Thayer, pro. 
fessor of law at Harvard University, America has 
lost one of its most learned and gifted legal writers, 
He was the author of many valuable works devoted 
to the science of law, one of the latest being his 
scholarly treatise on “Evidence at the Common 
Law ”"—a work showing a minute acquaintance with 
early English legal history and procedure. Pro. 
fessor Thayer was also a recognized authority on 
international and constitutional law. 


One who signs a promissory note in the name of 
another, by himself as attorney in fact, but who, to 
the knowledge of the payee and a subsequent indorsee 
has no authority to use the other’s name, and who 
refuses their solicitation to sign his own name and 
bind himself personally, is held, in Kansas National 
Bank v. Bay ([{Kan.] 54 L. R. A. 408) not to be 
liable upon the note as his contract, although it is 
given in a transaction of his own, and the name 
signed to the note is generally used by him as a 
trade-name. 


So-called common-law marriages are illegal, ac- 
cording to the decision of the Supreme Court of 
Appeals of this State. The opinion, written by Judge 
Cardwell, was given in the case of Offield v. Davis, 
appealed from the Circuit Court of Greene county, 
and the lower court’s decision was affirmed. The 
question presented ‘in this case for the first time 
before the court was whether or not a contract 
proved to have been entered into between a man 
and a woman, by which they mutually agreed to 
become husband and wife, without any celebration 
and without license, constituted a valid marriage in 
this State and entitled the woman to dower interest 
from the time the agreement was entered into. 


Henry Hitchcock, aged seventy-one years, one of 
the leading lawyers of St. Louis and brother of the 
secretary of the interior, died Tuesday, March 18, 


1902, at his home in St. Louis, Mo., of heart failure. ' 


Secretary Hitchcock was at the bedside when his 
brother passed away. Mr. Hitchcock was born in 
Mobile, Ala., but the family moved when he was a 
child and he graduated from the University of 
Tennessee. After graduating he went to Yale for 
two years. Later he studied law and was admitted 
to the Missouri bar in 1851, but instead of beginning 
the practice of law he became assistant editor of the 
St. Louis Intelligencer, a national Whig publica- 
tion, after a year returning to the law business. He 
joined the Republican party and took an active part 
in the national canvass of 1860. During the civil 
war Henry Hitchcock was assistant adjutant-general 
of volunteers and judge-advocate in Sherman’s army 
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ening the Carolina campaign and the march to the 
sea. He became president of the St. Louis Bar Asso- 
t B ciation and had a wide reputation among lawyers 
| § throughout the country. He was offered a seat on 
} 
| 





the bench of the United States Supreme Court by 
President Harrison, but declined on account of his 
large practice. He was one of the trustees of the 
new Carnegie institution and was interested in many 
public institutions. 


A jury in the Supreme Court recently awarded a 
verdict of $8,428.69 to the plaintiff in the case of 
 § Welling v. Babcock, tried before Justice McLean. 
This favorable result was secured through the efforts 
of John F. Baker, the well-known lawyer. Though 
opposed by formidable counsel, Mr. Baker prepared 
his case so carefully and presented the salient points 
so ably that the jury returned a verdict in his favor. 
For a considerable time Mr. Baker has practiced 
) his profession in this city and enjoys a well-deserved 
reputation for professional efficiency. He is well 
' f known in business and political circles. He is an 
earnest and consistent Republican, and has labored 
constantly to advance the interests of the same in 
this city. He has been asked repeatedly to accept 
important political positions, but has always declined 
to become a candidate, his rapidly-increasing practice 
and time devoted to literary work requiring his con- 
stant attention and study. On account of his ex- 
perience and thorough knowledge of law his services 
are always in demand.— N. Y. Financial Review. 


The attempt of Maxim & Gay, the racing “tip- 
sters,” to enjoin “Jack” Sheehan and Edward 
McGloin, New York city newsmen, and their em- 
ployes from selling the “tips” sent out by the 
plaintiff firm, has proved unsuccessful. Justice 
Clarke, in the Supreme Court, has denied their ap- 
plication to continue a temporary injunction restrain- 
ing the defendants from selling or otherwise 
disposing of the “tips” purchased by them from the 
plaintiff corporation. Justice Clarke cites the State 
Constitution as to gambling, which makes pool sell- 
ing and book-making felonies and misdemeanors, 
with the exception that, in the case of a person mak- 
ing a wager upon the race-track, he shall forfeit the 
Wager, to be recovered in a civil action. He also 
quotes a decision of the Court of Appeals holding 
that this statute did not authorize any of the for- 
bidden acts, and that the effect of the section as 
to betting on race-tracks was merely to reduce the 
penalty or punishment for that particular offense. 

“It thus appears,” Justice Clarke concludes, “ that 
by the provisions of the Constitution, and by the stat- 
utes passed in accordance therewith, as interpreted 
by our highest court, betting and gambling on horse 
faces is forbidden no less on race-tracks than in 
pool-rooms, though the penalty therefor prescribed is 
different for a violation in one place than in the 
other. The tips and advertisements of plaintiff are 
devised and intended as an aid to and an incitement 
of this forbidden gambling and betting, and such aids 








and inducements may, by bettors and gamesters, be 
availed of, as well in pool-rooms as on the race- 
tracks. The court will not lend its equitable process 
in aid of plaintiff in its efforts to promote and in- 
duce acts forbidden by the Constitution and the 
law.” 


The surrogate of Dutchess county, N. Y., has de- 
cided that a deed of gift is subject to the collateral 
inheritance tax, where it is made in contemplation 
of the death of the grantor and is not intended to 
take effect until at or after his death. The decision 
is in connection with the death of Charles Miller, 
owner of the Phoenix Horseshoe Works, of Pough- 
keepsie and Joliet, Ill. On the eve of his marriage, 
in 1893, Mr. Miller transferred to his betrothed 
2,000 shares of stock in his company, and on the 
following day an agreement was made by which the 
stock was retransferred to Mr. Miller to invest as 
he might deem proper, subject to the approval of his 
wife. It was contended by the State comptroller 
that it was the intention of the transfer of 1893 to 
suspend possession of the stock until the grantor’s 
death. The surrogate sustains that view and holds 
that the State should receive a tax on the stock, 
which is valued at $200,000. 


Incidentally, the decision. of the Supreme Court 
holding the Illinois anti-trust law invalid suggests 
the far-reaching importance and value of that clause 
of the Fourteenth Amendment of the constitution 
forbidding any State to “deny to any person within 
its jurisdiction the equal protection of the laws.” To 
make certain contracts and agreements relating to 
production and trade unlawful, subject those enter- 
ing into them to penalties, and then to exempt from 
the operation of the law those who raise agricultural 
products and live stock, is such a flagrant violation 
of the just principle here embodied that it is strange 
that a State legislature should venture to enact such 
a statute. It is a “class” legislation that might lead 
to intolerable discriminations among citizens, for if 
farmers could be favored by such exemptions, any 
class of manufacturers or traders might be, if they 
had influence enough with legislators. It is fortunate 
that the United States Constitution contains this 
guarantee of “equal protection of the laws.”— New 
York Commercial Advertiser. 


The firm of Evarts, Choate and. Beaman of New 
York, after an existence of nearly forty years, has 
been dissolved. Ex-Senator Evarts and Beaman, his 
son-in-law, both died within the last few years, and 
Mr. Choate is now ambassador to Great Britain. 
There were four silent partners in the firm, and they 
were willing to continue to practice under the old 
name; but Ambassador Choate, during a recent visit 
to this country, told his associates that as his public 
duties would very likely occupy a number of years 
to come, he would prefer to retire from the firm. 
So the dissolution of the old firm was announced, 
and a new firm of the surviving partners has been 





“formed. Evarts and Choate made for years the 
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strongest combination of legal talent New York 
could produce. Theirs was strictly a law practice, 
covering all fields of the law. The old office at 52 
Wall street has been the training school of some of 
the best lawyers in the country, who were favored 
in their youth by being taken into the office as law 
students. 


—>—_ 
English Hotes. 


The Hon. Charles Russell and the Hon. Frank 
Russell were among the chief mourners at the 
funeral of the Rev. Mother Emmanuel, only surviv- 
ing sister of the late Lord Russell of Killowen, 
which took place recently at the Newry Convent 
of Mercy. 


A considerable exodus, says the Pall Mall Gazette, 
is in process from the Temple to Johannesburg and 
Pretoria, whither some newly appointed officials of 
the courts have recently gone. As so many stuff 
gownsmen are following them it looks as if work 
before the new tribunals will soon be in full swing. 
The resettlement of the country will probably keep 
lawyers busy for some time to come. 


A supplement to the London Gazette of February 
28 contains the only authorized list of dormant or 
unclaimed funds in the several divisions of the High 
Court which have not been dealt with since Septem- 
ber 1, 1886. The aggregate amount is about 1,050,- 
oool., distributed over more than 3,200 separate 
accounts. One-half of these do not exceed 150/. in 
value, and only about one-twentieth exceed 1,000l. 


There was a time when the mayors of Bristol 
would visit London for the double purpose of exer- 
cising a privilege and astonishing the presiding judge 
at the Old Bailey. Such an instance, which afforded 
some amusement, relates the Daily Chronicle, oc- | 
curred in 1762, when John Noble was mayor of 
Bristol. In virtue of his office he was one of the | 
judges of the Admiralty Court, and entitled to take | 
his seat on the bench. John visited London for the | 


special purpose of asserting his right, and succeeded | 
in establishing his claim, to the great surprise of | 
the presiding judge, who very politely apologized, | 
and requested his worship to take the chair. The) 
mayor, however, was quite satisfied with the ac- | 
knowledgment, as politely declined, and, with a 
superb bow to the judge, left the court. 





Mr. Frederic Harrison, of Lincoln’s inn, whose 
views on the Marais case are well known, has issued 
a pamphlet entitled “ The State of Siege,” in which 
he says: “There is but one public law, where not 
specially modified, for all the Britains. All Britons 
enjoy the same constiutional right, which is one and 
indivisible. And the foundations of this right dis- 
appear, if when it is necessary anywhere to appeal 
to the sword, the only rule is to be—inter arma 
silent leges — nay, too, silet jus — silent jurisconsulti. 
No lawyer doubts that in extreme peril and con- 








fusion the servants of the crown are bound to take 
all measures to save the State and protect their 
sovereign. But to tell us that soldiers are to be the 
sole judges of the necessity, of the conditions and 
limits of their powers, are never to be accountable 
to any civil tribunal, are to be what the king is, i, ¢, 
“can do no wrong,’ and are judge, jury, counsel, and 
witnesses in their own case; this is enough to make 
Coke, Hale, Blackstone, and Mansfield turn in their 
graves.”— Law Times. 





———_ +—__ 
Bumorous Side of the Law. 


The Scimeter, of Memphis, tells of a young crim. 
inal lawyer of that city who on the occasion of his 
becoming of age began the celebration of his birth- 
day in a way that caused his household a great deal 
of consternation. 

On the eve of the fete, shortly after midnight, the 
young man’s family were’ suddenly startled from 
their slumbers by a loud voice in the house calling, 
“There’s a man in the house! There’s a man in the 
house!” 

The valiant paterfamilias rushed from his room, 
bearing in his hands a heavy billet of firewood, to 
learn the cause of the disturbance and to capture 
the intruder. His son was standing in the hall, 
shouting at the top of his voice. 

“ Where’s the man? ” exclaimed the old gentleman. 

“ Here, sir; here!” proudly replied the young man. 
“This is he. At last I’m twenty-one.” 


A lawyer, while bathing, was attacked by a shark. 
He managed to beat off his assailant and struggled 
back to shore. Once in safety on the beach he shook 
his fist at the retiring and disappointed shark, and 
gasped out: “ You brute! That’s the most abomina- 
ble breach of professional etiquette I have ever 
known.”— Exchange. 


An episode has been recalled in the life of the 
late Justice Field, of the United States Supreme 
Court, whose temper was of the most irascible kind. 
He had given instructions to his servant on a certain 
morning that he was not to be disturbed. Presently 
there came a ring at the door bell and an aggressive 
book agent appeared. 

“T want to see Justice Field,” he said. 

“You cannot see him,” was the reply. 

“T must see him.” 

“ Impossible.” 

The conversation grew more emphatic, until finally 
the persistent book agent’s demands echoed through 
the house. At that moment Justice Field, who had 
been attracted by the altercation, appeared at the 
head of the stairs. 

“ William,” he said, in a fiercely angry tone, “show 
the brazen scoundrel up to me; if you cannot handle 
him, I will.” 

The book agent made no further effort to break 
into the justice’s presence.— Exchange. 
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